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STATEMENT OF JURISDICTION 

Appellee Hassan M. Ahmad concurs with the jurisdictional statement provided by 

Appellant University of Michigan.  
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STATEMENT OF COUNTER QUESTION(S) PRESENTED 

I. For purposes of review under MCR 2.116(C)(8), are documents that are owned, 
retained, and possessed by a public body for an official purpose within the statutory 
definition of “public records” under the Freedom of Information Act? 
 
Answer: Yes 
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INTRODUCTION 

This case begins and quickly ends with the statutory definition of “public records” 

under Michigan’s Freedom of Information Act. A “public record” is a defined term, MCL 

15.232(e), and the Tanton Papers—a collection of donated documents formerly owned 

by Dr. John Tanton—are possessed, retained, and owned by the University. In parsing 

whether the “Tanton Papers” are public records, the Legislature has provided five ways 

documents are deemed public records. The Tanton Papers are public records when— 

1. prepared by the University in the performance of an official function; 

2. owned by the University in the performance of an official function; 

3. used by the University in the performance of an official function; 

4. in the possession of the University in the performance of an official function; 
or 

5. retained by the University in the performance of an official function 

MCL 15.232(e); see also Amberg v City of Dearborn, 497 Mich 28, 32; 859 NW2d 674 

(2014). Appellee Hassan M. Ahmad, an attorney, seeks copies of documents 

undisputedly1 deemed public records by at least three of the legislative definitions under 

MCL 15.232(e)—owned, in possession of, and retained by the University of Michigan’s 

Bentley Historical Library. The University’s own library database recognizes the Tanton 

Papers as owned by the University. By a clear and well-defined statutory definition, the 

Tanton Papers are easily public records. This Application fails to articulate any basis for 

overturning the Court of Appeals’ well-reasoned decision at this pre-answer stage of the 

litigation for that narrow issue. The Application should be denied.  

 
 

1 Contrary to the University of Michigan’s assertion, the facts pled in the Verified Complaint, as they 
arrive to this Court, are deemed true. This also includes the inferred allegation that the University owns the 
Tanton Papers. Ver Compl, Exhibit 3, p. 2 (“Copyright has been transferred to the University of Michigan”). 
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FACTS2 

On December 15, 2016, Appellee Hassan M. Ahmad, an immigration lawyer, made 

a Freedom of Information Act request for papers located in boxes 15-25 within the 

University of Michigan’s Bentley Historical Library, which had been previously donated by 

Dr. John Tanton. Ver Compl, ¶¶4, 8; Ver Compl, Exhibit 1. While Ahmad knew the 

records were deemed closed by the University, he submitted the FOIA request because, 

as he specifically alleges, “the records still qualified as ‘public records; within the meaning 

of Michigan FOIA, that there was no qualifying exemption, and that strong public interest 

trumped any conceivable privacy interest.” Ver Compl, ¶11. Ahmad also specifically 

alleged that “there is no provision in the Michigan FOIA, or elsewhere, that allows a public 

body to unilaterally shield records due to a private arrangement.” Id., ¶41. 

Dr. John Tanton was a well-known (and perhaps even notorious) public figure, who 

has founded and directed many organizations which has shaped current U.S. immigration 

policies. His contentions and proposed policies are also highly controversial. Id., ¶¶12-

17. According to the Southern Poverty Law Center, Tanton “is the racist architect of the 

modern anti-immigrant movement.” John Tanton, SOUTHERN POVERTY LAW CENTER, 

available at https://goo.gl/wwE8N8. He created a network of organizations – the 

Federation for American Immigration Reform (FAIR), the Center for Immigration Studies 

(CIS) and NumbersUSA – that have profoundly shaped the immigration debate in the 

United States. Id. The nature of his work’s influence on the goings-on of the government 

caused President Reagan’s administration to refer to Tanton as “the most influential 

 
 

2 Because a motion under MCR 2.116(C)(8) only looks to the pleadings and deems all allegations 
true, a copy of the Verified Complaint (with all exhibit thereon) is attached.  

https://goo.gl/wwE8N8
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unknown man in America.” Jason DeParle, The Anti-Immigration Crusader, NY TIMES, 

Apr 17, 2011, available at https://goo.gl/nCFh9u. This polarizing figure lived in Northern 

Michigan until his death in July 2019. Francis X. Donnelly, Mich Man Who Lead Anti-

Immigration Fight Nearly Forgotten, THE DETROIT NEWS, Mar 15, 2017, available at 

http://detne.ws/2mHwjVj; Nicholas Kulish, Dr. John Tanton, Quiet Catalyst in Anti-

Immigration Drive, Dies at 85, NY TIMES, July 28, 2019, available at 

https://nyti.ms/2XNTF1i. 

Typically, fulfillment of such a FOIA request is simple. However, the complication 

in this case derives from the fact that Dr. Tanton’s papers from 1960 to 2007, stored in 

25 boxes, were donated to the University with an alleged3 contractual restriction dictating 

that boxes 15 - 25 are to be treated as non-public until April 6, 2035. Ver Compl, ¶8. 

Boxes 1 - 14 are open without restriction. John Tanton Papers: 1960-2007, Bentley 

Historical Library, accessible at https://goo.gl/aFKeJb. The dispute in this case only 

involves those closed boxes numbered as 15 - 25, referred hereinafter as the “Tanton 

Papers.” The Tanton Papers are completely owned by the University. Id. (“Donor(s) have 

transferred any applicable copyright to the Regents of the University of Michigan…”); Ver 

Compl, ¶19 (recounting same); see also Ver Compl, Exhibit 3, p. 2. 

Initially, the University acknowledged receipt of the FOIA request on December 22, 

2016, and requested additional time to respond due to the voluminous nature of the 

documents requested. Ver Compl, Exhibit 2. Around the same time, the University also 

requested the narrowing of the scope of the FOIA request. Ver Compl, ¶29. Ahmad 

 
 

3 A copy of the donor agreement was never entered into the court record given the pre-answer, 
pre-discovery stage of this litigation. 

https://goo.gl/nCFh9u
http://detne.ws/2mHwjVj
https://nyti.ms/2XNTF1i
https://goo.gl/aFKeJb
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acquiesced after University officials assured him that his FOIA request would be fulfilled. 

Ver Compl, Exhibit 5; see also Ver Compl, ¶¶30-31. After a revised and narrowed 

request was submitted, the University processed the same as an entirely new FOIA 

request, again requested more time for processing, and also requested a deposit of more 

than $6,000.00 on an estimated cost of over $12,000.00. Ver Compl, Exhibit 6, p. 2. 

Ahmad paid the total deposit demanded by check, which was cashed in late April 2017. 

Ver Compl, Exhibit 6, p. 1. Shortly thereafter on May 8, 2017, the University denied the 

FOIA request claiming the Tanton Papers were not “public records.” Ver Compl, Exhibit 

7. Ahmad immediately filed an administrative appeal. Ver Compl, Exhibit 8. Again, the 

head of the University (via special counsel to the President) affirmed the denial. Ver 

Compl, Exhibit 9. 

In June 2017, Ahmad brought suit challenging the denial. He alleged that the 

University’s “actions unlawfully and unilaterally shield public records from the Michigan 

FOIA by declaring donated papers sealed pursuant to an unknown, undisclosed 

charitable gift agreement,’” and “[n]o such charitable gift agreement appears on the 

University’s Bentley Historical Library website.” Ver Compl, ¶¶39-40. In short, “there is 

no provision in the Michigan FOIA, or elsewhere, that allows a public body to unilaterally 

shield records due to a private arrangement.” Id., ¶41. 

Without filing any answer, the University filed for summary disposition solely 

pursuant to MCR 2.116(C)(8). Ahmad opposed. On November 20, 2017, the Court of 

Claims granted the University’s motion and dismissed the case. Opinion and Order, 

dated 11/20/2017. According to the Court of Claims, “[t]here is no dispute that defendant 

is a public body or that the materials sought qualify as ‘writings’ under FOIA.” Id., at 2. 
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That is correct. It also correctly concluded that “the fact that a writing is not a public record 

at the time it is created does not control the outcome with regard to whether it is a ‘public 

record” under FOIA.” Id. That too is correct. However, concluded the trial court, the Tanton 

Papers are not public records because documents held by a public body must be “actively 

used” in the performance of an official function to constitute a public record. Id., at 3 

(italics in original). That was erroneous; Ahmad appealed. 

The Court of Appeals reversed. Ahmad v Univ of Michigan, unpublished decision 

of the Court of Appeals, issued June 20, 2019 (Docket No. 341299). It correctly explained 

that “the sole issue before us” at this pre-answer, pre-discovery posture of the case “is 

whether plaintiff alleged facts sufficient to show that the Tanton Papers constitute a public 

record under the FOIA.” It concluded, having reviewed the Verified Complaint, “there is 

no doubt that plaintiff adequately alleged that the University had ‘possession of’ or 

‘retained’ the documents at issue.” See Ver Compl, ¶¶2, 11, 19, 25. The only question is 

“whether the possession or retention of the Tanton Papers was alleged to have been 

done “in the performance of an official function.” The panel concluded Ahmad “sufficiently 

pled” that the University’s Bentley Library was storing and maintaining the Tanton Papers, 

which is consistent with the stated purposes of the Library's official functions of collecting, 

preserving, and making available the Library’s materials. See Ver Compl, ¶25. It 

remanded the case back to the Court of Claims for normal case development including 

the filing of an answer, the possible raising of applicable exemptions, and developing a 

full court record for decision, including disclosure of the alleged donor agreement.  

The University now seeks leave with this Court to undo the decision of the Court 

of Appeals. The arguments the University present are scattershot and disjointed, and fail 
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to address the only actual question that was challenged below. The only question the trial 

court answered (albeit incorrectly) and the Court of Appeals reviewed and corrected was 

whether the Tanton Papers were plausibly pled as “public record” sufficient to pled a claim 

pursuant to MCR 2.116(C)(8). Ahmad expressly did so. Ver Compl, ¶25. Having fulfilled 

that limited role, there is simply no other actually-decided issues for this Court to review. 

The Application should be denied. 

STANDARD OF REVIEW 

This Court has discretion whether to grant leave on this Application or take other 

action on the same. MCR 7.303(B)(1); MCR 7.305(H)(1). Questions of law are reviewed 

de novo. Cardinal Mooney High School v Michigan High School Athletic Ass’n, 437 Mich 

75, 80; 467 NW2d 21 (1991). FOIA causes an unusual twist for typical case procedures. 

As the defendant and public body, the University solely bears the burden of proving that 

the refusal/denial was properly justified under FOIA. MCL 15.240(4); Federated 

Publications, Inc v City of Lansing, 467 Mich 98, 109; 649 NW2d 383 (2002). A requester 

need not prove anything. If a public body fails to meet its burden, the Court must order 

disclosure. Hopkins v Duncan Twp, 294 Mich App 401, 409; 812 NW2d 27 (2011).  

Here, the University brought its motion solely pursuant to MCR 2.116(C)(8). A 

motion brought under MCR 2.116(C)(8) tests the legal, not factual, sufficiency of plaintiff’s 

claim. MCR 2.116(C)(8); Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999). 

In reviewing the motion, the court accepts as true all well-pleaded allegations and 

construes them in a light most favorable to the nonmoving party. Teel v Meredith, 284 

Mich App 660, 662; 774 NW2d 527 (2009). Additionally, this Court also accepts as true 

all reasonable inferences and conclusions that may be drawn from the factual allegations. 

Averill v Dauterman, 284 Mich App 18, 21; 772 NW2d 797 (2009). The (C)(8) motion may 
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only be granted if no factual development could possibly justify recovery. Beaudrie v 

Henderson, 465 Mich 124, 129-130; 631 NW2d 308 (2001).  

ARGUMENT 

I. A “public record” is defined by a legislatively-provided glossary. 

As noted above, this case is a simple statutory interpretation question. A “public 

record” is a defined term. “Where a statute supplies its own glossary, courts may not 

import any other interpretation but must apply the meaning of the terms as expressly 

defined.” People v Schultz, 246 Mich App 695, 703; 635 NW2d 491 (2001); see also 

McAuley v General Motors Corp, 457 Mich 513, 518; 578 NW2d 282 (1998) (citing MCL 

8.3a). A “public record” is defined as “a writing prepared, owned, used, in the possession 

of, or retained by a public body in the performance of an official function, from the time it 

is created.” MCL 15.232(e). A “writing,” in turn, broadly encompasses “handwriting, 

typewriting, printing, photostating, photographing, photocopying, and every other means 

of recording, and includes letters, words, pictures, sounds, or symbols, or combinations 

thereof, and papers, maps, magnetic or paper tapes, photographic films or prints, 

microfilm, microfiche, magnetic or punched cards, discs, drums, or other means of 

recording or retaining meaningful content.” MCL 15.232(h).  

 Here, the University argues that the Bentley Library is merely in possession of the 

Tanton Papers and thusly are not public records. This assertion is contrary to both fact 

and law. Possession of the Tanton Papers for an official function of collecting, 

preserving, and making available the Library’s materials renders the documents within 

the definition and scope of “public records” under FOIA. MCL 15.232(e). Moreover, the 

University’s own database confirms that the University, and not Dr. Tanton, has 

ownership over the entire Tanton Papers. Ver Compl, ¶19 (“Donor(s) have transferred 
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any applicable copyright to the Regents of the University of Michigan…”). Under either 

scenario, this makes the documents “public records” pursuant to MCL 15.232(e). And the 

University fails to identify any “private donor agreement” exception to mandatory 

disclosure under FOIA. See e.g. MCL 15.243(1). 

 This Court’s precedent from Amberg confirms the proper outcome. In Amberg, the 

city’s police department came into possession of but did not use video surveillance 

recordings created by third parties as part of a criminal prosecution—an official function. 

The city claimed the recordings were not public records, despite being a “writing” in 

possession of and retained by the city, because they were not used for particular official 

activities. This Court rejected that conclusion. Instead, it explained “what ultimately 

determines whether records in the possession of a public body are public records within 

the meaning of FOIA is whether the public body prepared, owned, used, possessed, or 

retained them in the performance of an official function.” Amberg, supra, at 32. By further 

explanation, this Court explained that even though the records were obtained after 

issuance of charges, obtaining those records were still undertaken while in the 

performance of an official function and thus were still public records subject to FOIA 

disclosure. 

 The same outcome is warranted here. The papers given to the University by Dr. 

Tanton are writings that are in possession of and retained by the University. These were 

obtained as a result of the performance of the University’s official function of collecting, 

preserving, and making available the Library’s materials, Ver Compl, ¶25, and therefore 

are public records. The notation the Tanton Papers have not been utilized in a particular 

way—like the video records not being used to issue charges—does not alter the status 
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of such writings from being “public records.” The plain language of MCL 15.232(e) and 

Amberg precludes the University’s argument in full. 

A. Public policy arguments belong in the Capitol, not the Hall of 
Justice. 

 In a slight of hand to distract from this simple statutory interpretation question, the 

University argues a slew of reasons why it is a good public policy proposal to keep 

donated papers private pursuant to a yet-to-be-disclosed donor agreement. However, the 

University’s arguments “should be raised to their state representative or senator for 

debate within the halls of our Legislature, not to the Judiciary.” Curry v Meijer, Inc, 286 

Mich App 586, 587-588; 780 NW2d 603 (2009). “Our role as members of the judiciary is 

not... to engage in judicial legislation, but is rather to determine the way that was in fact 

chosen by the Legislature.” Tyler v Livonia Pub Schs, 459 Mich 382, 392 fn10; 590 NW2d 

560 (1999). “It is the Legislature, not we, who are the people’s representatives and 

authorized to decide public policy matters such as this.” Id. To comply with its will, when 

constitutionally expressed in the statutes, is our duty.” Id.  

The University also sounds policy-based alarm bells about future donors not 

providing their papers to public libraries via secrecy agreements as a result of the Court 

of Appeals’ decision. This is not true. It is the Legislature who made this decision by not 

providing an exception. However, the University is presuming that the Legislature actually 

supports such document secrecy and private donor agreements. FOIA law presumes the 

opposite. When the Legislature wants to allow a public body to withhold public records, it 

knows how to create and has created exemptions via Section 13 of the Act. “[E]ach FOIA 

exemption, by its plain language, advances a separate legislative policy choice.” Mich 

Federation of Teachers & Sch Related Personnel v Univ of Mich, 481 Mich 657, 680 fn63; 
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753 NW2d 28 (2008). Courts do not create new exemptions and the ones that have been 

created by the Legislature are “narrowly construed” with “the burden of proving its 

applicability on the public body asserting it.” Detroit Free Press, Inc v City of Southfield, 

269 Mich App 275, 281; 713 NW2d 28 (2005). Seemingly here, no exemption was 

provided by the Legislature.4 There certainly is no donor gift exemption in today’s current 

version of FOIA (see MCL 15.243), and the courts have given Dr. Tanton clear notice that 

contracting with a public entity makes the transaction subject to public scrutiny. Oakland 

Press v Pontiac Stadium Building Auth’y, 173 Mich App 41, 45; 433 NW2d 317 (1988).  

The University’s proper remedy here is with the Legislature and for that policy-

making branch to decide whether (and to the scope of which) such agreements are in the 

best interests of the citizenry. Until then, this Court cannot assume the Legislature would 

do so. E.g. Sun Valley Foods Co v Ward, 460 Mich 230, 236; 596 NW2d 119 (1999) (the 

plain words of the statute are the best indicators of legislative intent). Additionally, the 

judiciary is not permitted to pass on the wisdom or fairness of a legislative enactment or, 

in essence, to enact correcting legislation to rectify a perceived inequity. Heinz v Chicago 

Road Inv Co, 216 Mich App 289, 308-309; 549 NW2d 47 (1996) (NEFF, J, concurring in 

part and dissenting in part). If the University wants a new exemption, it must petition the 

Legislature, not this Court. 

 
 

4 Notwithstanding, the Court of Claims noted in its trial level decision that it “need not decide 
defendant’s conclusory assertion that the records meet the privacy exemption in MCL 15.243(1)(a)” when 
concluding the Tanton Papers are not public records. On remand, the University can attempt to raise such 
an unasserted exception for the first time before the Court of Claims. 
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B. Reviewing Ahmad’s purpose is out of bounds. 

To get around the clear outcome by using the regular tools of statutory 

interpretation, the University also asks this Court to question the purpose why Ahmad 

seeks these records and to question whether he is truly seeking to understand “anything 

the University is doing.” This argument is a non-starter. A public body “should not consider 

the requester’s identity or evaluate the purpose for which the information will be used.” 

State Employees Ass’n v Mich Dep’t of Mgt & Budget, 428 Mich 104, 121; 404 NW2d 606 

(1987) (emphasis added). Moreover, the FOIA statute “does not require the requester to 

reveal why it needs or wants the information.” Id. A public body, when responding to a 

FOIA request, may not refer to the requester’s proposed use of the sought materials when 

determining whether to produce public records or not. Initial as well as future uses of 

information requested under FOIA are irrelevant in determining whether the information 

falls within exemption, as is the identity of the person seeking the information. Taylor v 

Lansing Bd of Water & Light, 272 Mich App 200, 205; 725 NW2d 84 (2006). Instead, a 

court that determines a public record is not exempt from disclosure shall order the public 

body to cease withholding or to produce all or a portion of a public record wrongfully 

withheld, regardless of the location of the public record. MCL 15.240(4). 

II. The University cannot contract their way out of FOIA. 

Ahmad has pled that the Tanton Papers are public records. Ver Compl, ¶11. He 

also pled the alleged charitable gift agreement between Dr. Tanton and the University 

has not been publicly disclosed and is void and unenforceable. That issue has never been 

tested in or reviewed by the trial court. The University has not yet produced the so-called 

donor agreement and Ahmad has never had the opportunity to challenge whether the 

secrecy provisions are valid, i.e. not contrary to public policy. See Morris & Doherty, PC 
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v Lockwood, 259 Mich App 38, 54; 672 NW2d 884 (2003). Prior binding precedent 

teaches that public bodies cannot use alternative arrangements or hide-the-ball 

techniques to turn public records into nonpublic records. See MacKenzie v Wales Twp, 

247 Mich App 124, 129; 635 NW 2d 335 (2001) (public bodies “may not avoid their 

obligations under the FOIA by contracting for a clerical service that allows them to more 

efficiently perform an official function”); Kestenbaum v MSU, 414 Mich 510, 539; 327 

NW2d 783 (1982) (“a public body may not thwart disclosure under the FOIA by the simple 

expedient of sending sensitive documents home with its employees”). 

But all of this posturing is improper at the case’s current status at the pre-answer 

stage. At this procedural posture (e.g. essentially no lower court record), allowing public 

bodies, as a matter of law, to self-contract out of the Legislature’s express requirement 

disclosure (and to do so without proof of the actual agreement) is wholly inappropriate.  

The same also true by the University claiming the ability to contract out of 

legislative prerogatives and claiming denial of such violates the University’s “core 

constitutional right of autonomy.” Again, the alleged donor agreement between the 

University and Dr. Tanton has never been provided to this Court or the lower courts for 

review. The appropriate time to answer these questions is after discovery and the 

appropriate place is the Court of Claims in the first instance.  

CONCLUSION 

The Supreme Court of Michigan is a court of review. Reetz v Rigg, 367 Mich 35, 

41; 116 NW2d 323 (1962). This case comes to this Court before any answer has been 

filed, affirmative defenses raised and tested, the donor agreement disclosed and placed 

in the court record, and before the substantive issues have been raised, framed, and 

decided by the court of first instance—the Court of Claims. There is little to review. The 



 

-13- 

O
UT

SI
D

E 
LE

G
A

L 
C

O
UN

SE
L 

PL
C

 
w

w
w

.o
lc

p
lc

.c
om

 

University has tried to argue various premature reasons, based on unsupported 

assumptions and suppositions, why this case should be dismissed solely on the 

pleadings. However, such arguments have been presented at the wrong time and before 

the wrong court. This case needs to be properly presented the trial court, developed on 

a full and proper record, and allow to raise any issues for resolution first before the trial 

court. 

A challenge under MCR 2.116(C)(8) merely questions whether Ahmad had pled a 

possible claim. This Court has recently warned about the distinction between MCR 

2.116(C)(8) and (C)(10) and the University has failed to heed that warning. El-Khalil v 

Oakwood Healthcare Inc, __ Mich __; __ NW2d __; 2019 WL 3023561 (2019). When 

considering such a motion, a trial court must accept all factual allegations as true, deciding 

the motion on the pleadings alone. Id. That motion can only be granted when a claim so 

clearly unenforceable that no factual development could possibly justify recovery. Id. That 

simply does not exist here at the current posture of the case and the allegations pled by 

Ahmad; the University is reaching far beyond the pleadings and the limited question 

presented by a motion under MCR 2.116(C)(8). The University’s Application should be 

denied. 

RELIEF REQUESTED 

WHEREFORE, this Court is requested to deny the Application and remand this 

case back to the Court of Claims for normal case disposition and decision. 
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