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STATEMENT OF APPELLATE JURISDICTION
The jurisdictional summary in Plaintiff-Appellant’s Brief on Appeal correctly states that

this Court has jurisdiction.
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COUNTER-STATEMENT OF QUESTIONS PRESENTED

Did the Trial Court correctly conclude that private records donated by Dr. John Tanton to
the University of Michigan’s Bentley Historical Library (“Bentley”) pursuant to a
charitable gift agreement that requires that certain papers be closed to access for a limited
period of time (the “Closed Tanton Records”) were not “public records” within the
meaning of the Freedom of Information Act (“FOIA”) and therefore need not be
disclosed?

Defendant-Appellee asserts the answer is “yes.”

Plaintiff-Appellant asserts the answer is “no.”
Alternatively, did the Trial Court correctly conclude that requiring the disclosure of the
Closed Tanton Records would not further the purposes of FOIA because “the library
materials sought in this case plainly do not have the capacity to inform the citizenry of
what [Bentley] “is up to’”?

Defendant-Appellee asserts the answer is “yes.”

Plaintiff-Appellant asserts the answer is “no.”
Alternatively, did the Trial Court correctly conclude that requiring the disclosure of the
Closed Tanton Records would interfere with Bentley’s statutory authority to determine
the use of its own materials under MCL 397.605?

Defendant-Appellee asserts the answer is “yes.”

Plaintiff-Appellant asserts the answer is “no.”
Alternatively, and even though Court of Appeals need not decide this issue, should the
Court affirm the dismissal of Plaintiff-Appellant’s FOIA complaint because requiring the
production of the Closed Tanton Records would contravene the University’s
constitutional autonomy under Article V111, 85 of the Michigan Constitution?

Defendant-Appellee asserts the answer is “yes.”

Plaintiff-Appellant asserts the answer is “no.”

Alternatively, should the Court of Appeals affirm the dismissal of Plaintiff-Appellant’s
FOIA complaint because the Closed Tanton Records are exempt from disclosure?

Defendant-Appellee asserts the answer is “yes.”

Plaintiff-Appellant asserts the answer is “no.”

viii
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VI.

Should the Court of Appeals reject Plaintiff-Appellant’s arguments regarding the contents
of Dr. Tanton’s charitable gift agreement because (a) Plaintiff-Appellant waived this
argument by not presenting it to the Court of Claims and (b) it was not necessary for the
Court of Claims to ascertain the contents of the charitable gift agreement because
Plaintiff-Appellant cannot establish that the Closed Tanton Records, which have been
closed to research by anyone, were ever utilized “in the performance of an official
function”?

Defendant-Appellee asserts the answer is “yes.”

Plaintiff-Appellant asserts the answer is “no.”
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l. Introduction

The Freedom of Information Act (“FOIA”) provides individuals with the ability to obtain
information regarding the “affairs of government.” The purpose of requiring disclosure is so that
the public is aware of the government’s “operations and activities.” Conversely, documents that
do not have the capacity to inform the citizenry about governmental activities (as opposed to
private activities) fall outside the scope of FOIA. To this end, this Court’s precedents establish
that FOIA does not require the production of every document in the possession of a
governmental entity. Instead, a document must only be produced if it meets the statute’s
definition of a “public record” and is not otherwise exempt from disclosure.

Plaintiff-Appellant Hassan M. Ahmad (“*Ahmad”) served a FOIA request seeking
documents that are not “public records.” Specifically, Ahmad sought private records that were
donated by Dr. John Tanton to the University of Michigan’s Bentley Historical Library
(“Bentley”) pursuant to a charitable gift agreement that requires that some, but not all, of the
records be closed to access for a limited period of time (the “Closed Tanton Papers”). These
documents do not relate to decisions, actions, or the functioning of Bentley or the University, and
they have never been used in the “performance of an official function.”

At set forth below, several alternative and independent reasons support affirming the
Court of Claims’ ruling dismissing Ahmad’s claims. First, the Closed Tanton Records are not
“public records” subject to disclosure because they have never been owned, used, possessed, or
retained “in the performance of an official function.” In this regard, the University’s mere
possession of a private record in a warehouse does not automatically convert the private record

into a public record. Second, because the records were never used “in the performance of an

official function,” there was no need for the Court of Claims to review the charitable gift
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agreement between Dr. Tanton and Bentley, an argument that Ahmad waived by not raising it in
the Court of Claims. Third, ordering the production of the Closed Tanton Records would not
further the purposes of FOIA because those records would not provide any information about the
inner workings of Bentley. Additionally, ignoring the donor restrictions would hinder future
donations of private papers to public institutions, thereby reducing their availability to the public.
Fourth, the Library Privacy Act and Article VIII, 85 of the Michigan Constitution act as statutory
and constitutional limitations precluding disclosure. Fifth, and finally, even if the Court were to
determine the Closed Tanton Papers to be “public records,” those records are exempt from
disclosure. Accordingly, this Court should affirm.
I, Counter-Statement of Facts and Procedural Background

A. The Bentley Historical Library

Bentley, an academic unit at the University of Michigan, includes both the “University
Archives and Records Program” and the “Michigan Historical Collections.”* The Archives and
Record program collects, preserves, and makes available records generated by the University in
the conduct of its business. The Historical Collection collects, preserves, and makes available
important historical materials: for the benefit of historians, researchers, and students:

The Michigan Historical Collections will be maintained for the purpose of

collecting, preserving, and making available to students manuscripts and other

materials pertaining to the state, its institutions, and its social, economic, and
intellectual development.? (emphasis added)

! See University Board of Regent’s Bylaws, Sec. 12.04 (stating Bentley is “responsible to the
provost and executive vice president for academic affairs”)
(http://regents.umich.edu/bylaws/bylaws12.html#7) and University Board of Regent’s Bylaws,
Sec. 2.04 (stating that “the provost and executive vice president for academic affairs will
exercise executive responsibility for the Ann Arbor campus educational programs and supporting
activities”) (http://regents.umich.edu/bylaws/bylaws02.html#4)

2

University Board of Regent’s Bylaws, Sec. 12.04,
(http://regents.umich.edu/bylaws/bylaws12.html#7).

INd ¥S:0T 2T 8T02/82/S VOO IN A9 a3AIF3D3YH



As noted below, none of the documents at issue in this case have ever been made available to
students, faculty, or the general public.
B. Dr. John Tanton Donates Documents to the University, with Specified Conditions

Dr. John Tanton, an ophthalmologist and conservationist, donated various papers to
Bentley, which are described on the Bentley webpage. Under “Access Restrictions,” the
webpage states:

The collection is only partially open to research. Boxes 1-14 are open without

restriction; boxes 15-25 are closed for 25 years from the date of accession, or until

April 6, 20352
The webpage further describes generically what is in the various boxes and notes where access is
“Closed until April 6, 2035.” Aside from the documents that are closed to research by anyone
(whether it be a student, faculty member, or the general public), the remainder of the documents
donated by Dr. Tanton are available for public inspection and research. It is undisputed that no
one has accessed the records marked “Closed until April 6, 2035.”
C. Ahmad’s FOIA Request and the University’s Response

On December 14, 2016, Ahmad filed a FOIA request seeking “all documents donated by
Dr. John Tanton, Donor #7087, located in Boxes 15-25, and any others marked ‘closed’ at the
Bentley Historical Archive (BHA) [sic] at the University of Michigan.” (Compl, §8; Compl Ex 1
(FOIA Request)). Ahmad admits that he “was aware that his request sought records marked
‘closed for 25 years from the date of accession, or until April 6, 2035.”” (Compl, 111).

On December 22, 2016, the University acknowledged receipt of the FOIA request.
(Compl Ex 2). Given the volume of requests being processed by the University, the University

informed Ahmad that it would respond to the request on or before January 13, 2017. (Id.)

3 (nttp://quod.lib.umich.edu/b/bhlead/umich-bhl-861056?view=text)

INd ¥S:0T 2T 8T02/82/S VOO IN A9 a3AIF3D3YH



On January 5, 2017, Ahmad narrowed his original request. (Compl Ex 5). The narrowed
request still sought documents marked “closed” to access. (Id.)

On May 8, 2017, the University responded to Ahmad’s request and confirmed that his
request was denied. The University noted that Ahmad “requested voluminous records from the
John Tanton papers archived at the University of Michigan Bentley Historical Library, which are
currently restricted and closed to research.” (Compl Ex 7). The denial letter explains that after
Ahmad provided a deposit, the University determined that the documents were not “public
records™:

Your request is denied. Subsequent to receiving your fee deposit, we have

determined that the restricted records are not public records of the University of

Michigan pursuant to Section 2(e) of the Michigan Freedom of Information Act,

which defines a “public record” as “a writing prepared, owned, used, in the

possession of, or retained by a public body in the performance of an official

function...” As indicated on the Bentley Historical Library website, the restricted
records are closed to research until April 2035. Thus, they are not utilized,
possessed or retained in the performance of any official University function.

(1d.) The University returned Ahmad’s deposit and advised him of his appeal rights. (Id.)

On May 16, 2017, Ahmad appealed the denial of his FOIA request. (Compl Ex 8). In the
appeal, Ahmad assumed the very thing he set out to prove before the Court of Claims and this
Court: that the requested records are “public records” because (in his words) they “were acquired
by the University for an official purpose.” (Id. at 2).

On May 30, 2017, the University denied Ahmad’s appeal. (Compl Ex 9). In addition to
incorporating the reasons set forth in the May 8 denial (above), the University noted that the
requested records “emanating from a private source are restricted and are not available to the
university community or the public at this time by a valid charitable gift agreement with a donor.

As such, they are not public records subject to disclosure under the FOIA and the University

does not currently have the right to disseminate them.” (1d.) The appeal denial further noted that
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the disclosure of the records “would not only violate the terms by which a private citizen donated
his property to the University, but would constitute an unwarranted invasion of the donor’s
privacy and, potentially, that of unrelated and unknowing third parties.” (1d.) Finally, the
University explained that production of the documents in violation of the gift agreement would
prevent the University from fulfilling its educational mission:
[V]iolating the terms of the gift agreement in this manner would undermine the
University’s ability to fully achieve its educational mission, insofar as preserving
the history of the state of Michigan is one important aspect of its academic
mission and is directly related to the willingness of other (e.g., legislators and
judges) to donate their papers to the Bentley Library. Potential donors with key

historical documents will be chilled by the University’s failure to observe the
limits expressly placed upon such gifts.

(1d.)
D. The Court of Claims’ Ruling on the University’s Motion for Summary Disposition
On August 16, 2017, the University filed a motion for summary disposition pursuant to
MCR 2.116(C)(8). The University argued that FOIA did not require the production of the
Closed Tanton Papers because they were not being utilized (either owned, possessed, used, or
retained) “in the performance of an official function.” It further argued that ordering the
production of the Closed Tanton Records would frustrate FOIA’s purpose and the Bentley
Historical Library’s mission. Alternatively, the University argued that the records were exempt
from disclosure because public disclosure of the records would be an unwarranted invasion of
Dr. Tanton’s privacy.
On October 15, 2017, Ahmad filed a response. In his 19-page response brief, Ahmad
never argued that it was necessary for the Court of Claims to review the charitable gift agreement

(the contents of which he did not seek to learn about via discovery). And, Ahmad did not assert

INd ¥S:0T 2T 8T02/82/S VOO IN A9 a3AIF3D3YH



that it was premature for the Court of Claims to rule on the University’s motion. Instead, Ahmad
focused his arguments on the purely legal issues in this case.

On November 3, 2017, the University filed its reply brief. The University explained why
the production of the Closed Tanton Records would not fulfill FOIA’s purpose and reiterated that
the records do meet the statutory definition of a “public record.” Replying to Ahmad’s
arguments, the University also explained that Ahmad was improperly inviting the Court to
undermine the University’s constitutional autonomy under Article VIII, 85 of the Michigan
Constitution.” Finally, the University reiterated why the records were exempt from disclosure.

On November 20, 2017, the Honorable Stephen L. Borrello issued an Opinion and Order
granting the University’s summary disposition motion. (Ex 1, Opinion and Order). Judge
Borrello observed that “[i]n order for a writing to become a public record, the public body must
do more than merely possess the record.” (Id. at 2-3 (citing Hopkins v Duncan Twp, 294 Mich
App 401, 409-10; 812 NW2d 27 (2011)). He further explained that “the Court’s inquiry focuses
on how or if the writings ‘are utilized by public bodies.”” (Id. at 3, (quoting Howell Ed Ass'n,
MEA/NEA v Howell Bd of Ed, 287 Mich App 228, 243; 789 NW2d 495 (2010)). Next, Judge
Borrello emphasized that “[i]n this case, the issue is whether materials possessed by a library are
utilized by the public body in the performance of an official function.” (ld.) Reviewing this
Court’s precedents, Judge Borrello stated that “this state’s appellate courts have, in answering
the question of whether a writing is utilized in the performance of an official function, generally
found such utilization in the context of a document that was actively used in a public body’s

decision-making process.” (ld. (emphasis in original)).

* Ahmad argued that the Court of Claims should compel disclosure so that he could investigate
Bentley’s curatorial decisions. (Ahmad’s Response at p. 5 (arguing that the documents would
“allow[] the public to evaluate what documents Bentley finds historically significant, and
whether Bentley is properly fulfilling its core purposes as a historical and research library”).
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Applying those precedents to the facts before him, Judge Borrello explained that the
University’s possession of the records was not enough to turn those records into public records
which must be disclosed, particularly since they were not utilized “in the performance of an
official function”:

The records are plainly possessed by the library, but this mere possession is not

enough to render the records “public” under FOIA. The records must be utilized

by the public body in the performance of an official function, and the Court finds

that the records have not been so utilized in this case. Releasing the documents

would not reveal any information regarding the affairs of the Library; rather, it

would “only reveal information regarding the affairs” of Tanton, who is not a

public body. See Howell Ed Ass 'n, 287 Mich App at 246.

(Id. at 4). Judge Borrello further noted that “Library staff members do not even have access to
view the materials, thereby rendering dubious the assertion that the Library has done more than
merely possess the records, and negating any assertion that the Library has applied the materials
to an official function.” (Id.) He also explained that requiring disclosure would violate the
Library’s statutory authority to determine the use of its own materials. (ld. (citing MCL
397.605(2)).

Reviewing federal case law that has addressed similar issues, Judge Borrello found that
such cases were “particularly convincing” and clarified that “materials that are purely reference
materials or research materials do not fall within the ambit of ‘agency records’ that are subject to
disclosure under the federal FOIA.” (Id. at 5). Ultimately, Judge Borrello held that “[t]he
records sought in this case are held by the Library as reference material, and therefore are outside
the scope of the records to which Michigan’s FOIA was intended to apply.” (1d.)

Addressing Ahmad’s focus on the general purpose of FOIA, Judge Borrello concluded

that the materials sought “plainly do not have the capacity to inform the citizenry of what the

Library “is up to.”” (Id. at 6-7).
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I, Argument

A Standard of Review

The University’s motion was brought pursuant to MCR 2.116(C)(8). A motion for
summary disposition pursuant to MCR 2.116(C)(8) tests the legal sufficiency of the complaint.
All well-pleaded factual allegations are to be accepted as true and construed in a light most
favorable to the non-moving party. Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817
(1999). A motion under MCR 2.116(C)(8) should be granted where the claims alleged are “so
clearly unenforceable as a matter of law that no factual development could possibly justify
recovery.”” Id. (quoting Wade v Dep’t of Corrections, 439 Mich 158, 163; 483 NW2d 26
(1992)). Additionally, dismissal pursuant to MCR 2.116(C)(8) is appropriate where claims are
based on “mere conclusory allegations.” Porter v Fieger, 2001 WL 738398, at *3 (Mich Ct App
June 29, 2001); ETT Ambulance Serv Corp v Rockford Ambulance, 204 Mich App 392, 395; 516
NW2d 498 (1994) (“[M]ere statement of a pleader's conclusions, unsupported by allegations of
fact, will not suffice to state a cause of action.”).> When deciding a motion brought under this
section of the court rule, the court considers only the pleadings. See MCR 2.116(G)(5).
However, the Court may consider documents referenced in a complaint in considering a
summary disposition motion brought under MCR 2.116(C)(8). See Dalley v Dykema Gossett,
287 Mich App 296, 301 n1; 788 NW2d 679, 684 (2010).

In FOIA cases, “legal determinations are reviewed under a de novo standard.” Herald Co
v E Michigan Univ Bd of Regents, 475 Mich 463, 471-72; 719 NwW2d 19, 24 (2006). However,
“where a party challenges the underlying facts that support the trial court's decision,” the “clear

error standard of review” applies. Id. In such a case, “the appellate court must defer to the trial

® Unpublished cases are attached as Exhibit 2.
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court's view of the facts unless the appellate court is left with the definite and firm conviction
that a mistake has been made by the trial court.” Id. at 471. “Finally, when an appellate court
reviews a decision committed to the trial court's discretion . . . the appellate court must review
the discretionary determination for an abuse of discretion and cannot disturb the trial court's
decision unless it falls outside the principled range of outcomes.” Id.
B. Governing Principles of Statutory Construction

The Michigan Supreme Court has summarized the ground rules that apply where, as here,
the case involves a question of statutory interpretation:

This case involves the interpretation and application of a statute, which is a

question of law that this Court reviews de novo. When interpreting a statute, we

follow the established rules of statutory construction, the foremost of which is to

discern and give effect to the intent of the Legislature. To do so, we begin by

examining the most reliable evidence of that intent, the language of the statute

itself. If the language of a statute is clear and unambiguous, the statute must be

enforced as written and no further judicial construction is permitted. Effect should

be given to every phrase, clause, and word in the statute and, whenever possible,

no word should be treated as surplusage or rendered nugatory. Only when an

ambiguity exists in the language of the statute is it proper for a court to go beyond

the statutory text to ascertain legislative intent.
Whitman v City of Burton, 493 Mich 303, 311-12; 831 NW2d 223 (2013). To determine
whether language is clear and unambiguous, “the contested provision must be read in relation to
the statute as a whole and work in mutual agreement.” United States Fidelity Insurance &
Guaranty Co v Mich Catastrophic Claims Association, 484 Mich 1, 13; 795 Nw2d 101 (2009)
(citing In re Certified Question (preferred Risk Mutual Insurance Co v Mich Catastrophic
Claims Association), 433 Mich 710, 722; 449 NW2d 660 (1989)). In other words, “each
provision of the FOIA must be read so as to be consistent with the purpose announced in the

preamble.” Kestenbaum v Michigan State Univ, 414 Mich 510, 522; 327 NW2d 783, 785 (1982)

(emphasis added). “Effect should be given to every phrase, clause, and word in the statute. The
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statutory language must be read and understood in its grammatical context, unless it is clear that
something different was intended.” Sun Valley Foods Co v Ward, 460 Mich 230, 237; 596
NW2d 119 (1999).

As pertinent here, “Individual words and phrases . . . should be read in the context of the
entire legislative scheme.” Michigan Properties, LLC v Meridian Township, 491 Mich 518, 528;
817 NW2d 548 (2012); see also ANTONIN SCALIA AND BRYAN A. GARNER, READING
LAW: THE INTERPRETATION OF LEGAL TEXTS 140 (Thomson/West 2012) (discussing
the “Grammar Canon,” which provides, “Words are to be given the meaning that proper
grammar and usage would assign them™).
C. The Freedom of Information Act

“The purpose of FOIA is to provide to the people of Michigan ‘full and complete
information regarding the affairs of government and the official acts of those who represent
them as public officials and public employees,’ thereby allowing them to “fully participate in the
democratic process.”” Amberg v City of Dearborn, 497 Mich 28, 30; 859 NW2d 674, 675 (2014)
(quoting MCL 15.231(2))(emphasis added). See also Detroit Free Press v Dep't of Consumer &
Indus Servs, 246 Mich App 311, 315; 631 NW2d 769, 772 (2001) (“By mandating the disclosure
of information relating to the affairs of government and the official acts of public officials and
employees, the FOIA facilitates the public's understanding of the operations and activities of
government.”) (emphasis added); Kocher v Dep't of Treasury, 241 Mich App 378, 380-81; 615
NwW2d 767 (2000) (“By requiring the public disclosure of information regarding the affairs of
government and the official acts of public officials and employees, the act enhances the public's
understanding of the operations or activities of the government.”) (emphasis added); Manning v

City of E Tawas, 234 Mich App 244, 247;: 593 NW2d 649, 652 (1999) (“The FOIA is a

10
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manifestation of this state's public policy favoring public access to government information,
recognizing the need that citizens be informed as they participate in democratic governance,
and the need that public officials be held accountable for the manner in which they perform their
duties.”) (emphasis added).

Additionally, although courts have described FOIA as broadly written and pro-disclosure,
“the stated purpose of the act relates to government affairs and official acts, not the actions of
private organizations.” Sclafani v Domestic Violence Escape, 255 Mich App 260, 269; 660
NW2d 97 (2003). This is because “[o]ne of the reasons prompting the legislation was concern
over abuses in the operation of government.” Swickard v Wayne Co Medical Examiner, 438
Mich 536, 543; 475 NW2d 304 (1991). As discussed below, the Court of Claims correctly held
that the documents at issue in this lawsuit do not relate to the “affairs of government” and are not
“public records,” and thus requiring their production would not fulfill the purposes of FOIA.
Indeed, as the Court of Claims observed, the Closed Tanton Records “plainly do not have the
capacity to inform the citizenry about what the Library “is up to.”” (Ex 1, Opinion and Order
at 7).

D. The Closed Tanton Papers Are Not Public Records Because They Are Not Being
Owned, Used, Possessed, or Retained “in the Performance of an Official Function”

FOIA does not, as Ahmad asserts, start with a presumption that every document that
comes into the hands of a public body must be disclosed.® Instead, a public body is not required
to produce a document pursuant to FOIA unless it is a “public record.” MCL 15.233(1). FOIA

defines a “public record” as “a writing prepared, owned, used, in the possession of, or retained

® Although a public body relying on a FOIA exemption bears the burden of providing that a
public record is exempt, Herald Co, 475 Mich at 477, the University’s legal arguments that the
documents at issue are not “public records” do not rely on an exemption.

11
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by a public body in the performance of an official function, from the time it is created.” MCL
15.232(e) (emphasis added).

Additionally, the Michigan Court of Appeals has held that to further the purpose of the
statute, “we must construe the FOIA in such a manner as to require disclosure of records of
public bodies used or possessed in their decisions to act, as well as of similar records pertaining
to decisions of the body not to act.” Walloon Lake Water Sys v Melrose Twp, 163 Mich App
726, 730-31; 415 NW2d 292, 294-95 (1987) (emphasis added). “Under this holding, not every
communication received by a public body will be subject to disclosure.” Id. When a document
does not relate to a decision to act (or not act), it is not subject to disclosure.

As the Court of Claims recognized, cases finding that a record was utilized “in the
performance of an official function” have focused on the record actively being used, or relied
upon, by the public body. For example, in Amberg (relied upon by Plaintiff in his FOIA appeal),
a surveillance video created by a third party was a public record because the city “received
copies of the recordings as relevant evidence in a pending misdemeanor criminal matter.”
Amberg, 497 Mich at 32. The court explained that “even if the recordings did not factor into
defendants’ decision to issue a citation, they were nevertheless collected as evidence by
defendants to support that decision.” Id. at 33.

Similarly, in Walloon Lake Water System, the Court of Appeals held that “once the letter
was read aloud and incorporated into the minutes of the meeting where the township conducted
its business, it became a public record ‘used ... in the performance of an official function.”” 163
Mich App at 729. The court explained that “the content of the document served as the basis for
a decision to refrain from taking official affirmative action,” and therefore the document became

a “public record.” Id. at 731 (emphasis added). In other words, the letter was a public record

12
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because (a) it was made a part of the public body’s official minutes and (b) it served as the basis
for official action. 1d. at 731. See also Rataj v City of Romulus, 306 Mich App 735, 750-51; 858
Nw2d 116 (2014) (video recording of police officer’s alleged assault of an individual who had
been arrested and handcuffed was a public record because it was used “in the performance of an
official function” and “would shed light on the operations of the [police department]”);
MacKenzie v Wales Twp, 247 Mich App 124, 131; 635 NW2d 335 (2001) (computer tax rolls
were public records “because the tapes containing the tax information ... existed and were used
in performing defendants’ official function of property tax billing ... those tapes were subject to
the FOIA”); Ellison v Dep't of State, 320 Mich App 169, 177; 906 NW2d 221 (2017) (insurance
database maintained by Department of State was a public record “that defendant used to perform
an official function”). In each of these cases, the documents were “public records” precisely
because they related directly to the affairs of the government, were utilized by the government
(or governmental actor) in performing its official functions and would shed light on the
government’s operations.

Contrastingly, the Closed Tanton Papers have never been utilized by the University (or
any University employee or student) “in the performance of an official function.” Bentley’s
official functions include “collecting, preserving, and making available” historical records.
Unless all three acts are completed, the documents cannot be public records. See OfficeMax, Inc
v United States, 428 F3d 583, 589 (6th Cir 2005) (use of “and” in phrase should be read in its
ordinary conjunctive sense, requiring all elements to be satisfied). The Closed Tanton Papers

were never made available.” Instead, they have been completely closed to access. Moreover,

" The University’s mission statement refers to “creating, communicating, preserving and
applying knowledge.” (https://president.umich.edu/about/mission/) (emphasis added). Again,
since the Closed Tanton Papers are not open to research, knowledge has not been “applied.”

13
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they do not reveal anything about the “affairs of government” because they do not relate to the
functioning of Bentley or the University. The documents will not reveal anything about the
official acts of University employees.

Ahmad takes the position, unsupported by case law that “mere possession” is sufficient to
confer “public record” status on a document. (Ahmad’s Appeal Br at 11, n4). But, the Court of
Appeals has confirmed that physical possession of documents does not automatically lead to the
conclusion that they are “public records.” Hopkins v Duncan Twp, 294 Mich App 401, 409-10;
812 NW2d 27 (2011) (“Mere possession of a record by a public body does not, however, render
it a public record; a record must be used in the performance of an official function to be a public
record.”). “Rather, it is ownership, use, possession, or retention in the performance of an
official function that is determinative.” Detroit News v City of Detroit, 204 Mich App 720, 724-
25; 516 NW2d 151 (1994) (emphasis added). Ahmad never makes this “determinative”
connection.

Addressing the possession of “purely personal documents,” similar to the documents at
issue here, the Court of Appeals has explained that such private “documents can become public
documents based on how they are utilized by public bodies.” Howell Ed Ass'n, MEA/NEA v
Howell Bd of Ed, 287 Mich App 228, 243; 789 NW2d 495 (2010). This is because “it is their
subsequent use or retention ‘in the performance of an official function’ that rendered them so.”
Id. In Howell, personal emails between teachers were not pubic records, even though the board
of education had complete control of the emails, because the board did nothing more than
perform a blanket saving of information of the entire email system. Id. at 239-40. Howell
explained that its “holding is consistent with the underlying policy of FOIA, which is to inform

the public ‘regarding the affairs of government and the official acts of ... public employees....’
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Id. at 246 (quoting MCL 15.231(2)). Because the emails were never used “in the performance of
an official function,” they remained outside the scope of FOIA notwithstanding that the board of
education possessed the documents. See also Kestenbaum v Michigan State Univ, 97 Mich App
5, 23-24; 294 NW2d 228 (1980), aff'd, 414 Mich 510 (1982) (“FOIA provides for freedom of
information, not freedom to acquire valuable technological data which was developed at public
expense, nor highly personal and sensitive information through records maintained by the
University”); Hopkins, 294 Mich App at 417 (“individual notes taken by a decision-maker on a
governmental issue are only a public record when the notes are taken in furtherance of an official
function”); US Dep't of Justice v Tax Analysts, 492 US 136, 145-46 (1989) (“the term ‘agency
records’ is not so broad as to include personal materials in an employee's possession, even
though the materials may be physically located at the agency”). The same result applies here.

Federal courts applying the federal FOIA have reached similar results.® The federal FOIA
only reaches those documents the agency controls at the time of the request. The United States
Supreme Court has held that control means “the materials have come into the agency’s
possession in the legitimate conduct of its official duties.” Tax Analysts, 492 US at 144-45
(emphasis added). Determining whether an agency has “control” involves the application of a
four factor test:

(1) the intent of the document's creator to retain or relinquish control over the

records; (2) the ability of the agency to use and dispose of the record as it sees fit;

(3) the extent to which agency personnel have read or relied upon the

document; and (4) the degree to which the document was integrated into the
agency's record system or files.

® Michigan courts “look to federal courts for guidance in deciphering the various sections and
attendant judicial interpretations, since the federal FOIA, 5 USC 8552, is so similar to the
Michigan FOIA.” Hoffman v Bay City Sch Dist, 137 Mich App 333, 337; 357 NW2d 686
(1984). “Thus, a federal court decision on whether an item is an ‘agency record’ under the
federal FOIA is persuasive in evaluating whether a record is a ‘public record’ under the
Michigan FOIA.” Id.
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Judicial Watch v Federal Housing Finance Agency, 646 F3d 924, 926-27 (DC Cir 2011)
(emphasis added). Oftentimes, courts conclude that “use is the decisive factor.” Consumer
Fed'n of Am v Dep't of Agric, 455 F3d 283, 288 (DC Cir 2006). That makes sense, as both the
federal and Michigan’s FOIAs are intended to shed light on government actions and decisions;
and the manner of and extent to which documents are utilized is what provides such insights.
Here, although the Closed Tanton Papers are described generically on Bentley’s website, they
cannot “used and disposed,” and their contents have never been relied upon. Moreover, although
Dr. Tanton might have relinquished physical control of the documents, he has not yet provided
the University with the right to control those records as it sees fit. Judicial Watch, 646 F3d at
927 (rejecting argument that the federal entity controls a document merely because it holds title
to it; “our cases have never suggested that ownership means control”).

Other federal courts not applying the four-factor test described in Judicial Watch have
rejected attempts to obtain records stored with the National Archives, an appropriate analogue to
the Bentley Historical Library. In Cause of Action v Nat'l Archives & Records Admin, 753 F3d
210 (DC Cir 2014), the requestor sought copies of records that were prepared by the Financial
Crisis Inquiry Commission, a legislative branch agency that was created to investigate the causes
of the financial crisis. Although the Commission was not subject to FOIA, the requestor argued
that the documents became “agency records” when they were transferred to, and thus possessed
by, the National Archives. The D.C. Circuit noted that, as applied to the Archives, the four-
factor test did not sufficiently recognize “FOIA’s key objective—revealing to the public how
federal agencies operate.” Id. at 215. It explained that the Archives review and integration of
records “do[es] not suddenly convert the records ... into ‘agency records’ able to expose the

operations of the Archives ‘to the light of public scrutiny.’” 1d. (citing Dep’t of Air Force v Rose,
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425 US 353, 372 (1976)) (emphasis added). Instead, the court noted that although the Archives
controlled the records, its control consisted of “cataloguing, storing, and preserving, not unlike a
‘warehouse.”” Id. at 216. Ultimately, as a matter of statutory interpretation and congressional
intent, the court concluded that the documents were not “agency records” merely because they
were deposited with the archives. Id. Put differently, the D.C. Circuit concluded that FOIA was
designed to shed light on the workings of the final “holder” of the records, not the original
creator.

Similarly here, although Bentley nominally possesses the documents, it is acting as a
mere warehouse. As Ahmad admits, the documents are locked away and “are not available to
the university community or the public at this time,” (Compl Ex 9), somewhat akin to being
stored in a time capsule, or even a locked backpack left in a reading room. Unlike other
University library records, the Closed Tanton Records are not digitized or searchable. The
University might physically possess the documents, but it does not have the right to access the
documents. In other words, while it may be true that the documents are physically within the
Bentley buildings, they are only maintained pursuant to the charitable gift agreement.
Consequently, they are not “public records” subject to FOIA. See Katz v National Archives, 862
F Supp 476, 482-83 (DDC 1994) (photographs from President Kennedy’s autopsy, which were
donated to the National Archives pursuant to a deed of gift by the executors of the President’s
estate, were not “agency records” because the Archives “does not have the requisite control over
them because of the Deed of Gift,” which contained restrictions on access), aff’d, 68 F3d 1438
(DC Cir 1995). Thus, Ahmad’s argument — that “possession” alone is sufficient to confer public

record status — conflicts with a long line of uninterrupted precedent as well as persuasive federal
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authority. And, accessing the closed portion of the Tanton papers would not shed light on the
workings of the final “holder” of the records (Bentley).

Ahmad’s attempt to shoehorn the Closed Tanton Records into the statutory definition of
public records also fails for a related reason: they are reference or research materials. Surveying
persuasive federal authority, Judge Borrello noted, “materials that are purely reference materials
or research materials do not fall within the ambit of ‘agency records’ that are subject to
disclosure under the federal FOIA.” (Ex 1, Opinion and Order at 5 (citing cases)). For example
in SDC Dev Corp v Mathews, 542 F2d 1116 (9th Cir 1976), Judge (now Justice) Anthony M.
Kennedy considered whether a reference library of medical writings, stored in a computer bank
by a federal agency, were “agency records” under the federal FOIA. In that case, the National
Library of Medicine was created “to acquire and preserve medical publications, index and
catalogue the materials, make the indexes and catalogues available to the public, and provide
such other research assistance as furthers the purposes of the statute,” id. at 1117 (emphasis
added), a purpose analogous to the Bentley Library. Affirming the dismissal of the FOIA claim,
Judge Kennedy explained that “the library material does not directly reflect the structure,
operation, or decision-making functions of the agency,” i.e., the final holder, thereby falling
outside the scope of an “agency record.” Id. at 1120 (emphasis added). See also Baizer v US
Dept of Air Force, 887 F Supp 225, 228 (ND Cal 1995) (“If an agency integrates material into its
files and relies on it in decision making, then the agency controls the material. If, on the other
hand, material is maintained solely for reference purposes or as a research tool, then the indicia
of control are lacking.”); Katz, 862 F Supp at 482-83; Cause of Action, 753 F3d at 215. Ahmad
does not challenge this finding on appeal and has therefore waived his ability to challenge Judge

Borrello’s conclusion that reference material are outside FOIA’s scope. Denhof v Challa, 311
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Mich App 499, 521; 876 NW2d 266 (2015) (“When an appellant fails to dispute the basis of a
lower court's ruling, we need not even consider granting the relief being sought by the
appellant.”)

Ahmad’s “plain language” argument ignores a key statutory requirement. For a
document to be a public record, it must relate to the “performance of an official function.” MCL
15.232(e). While there are several preliminary words in the definition of a “public record” —
“[1] prepared, [2] owned, [3] used, [4] in the possession of, or [5] retained” — simply satisfying
one of those is not enough.? Consequently, because it is necessary to tie the document to the
“performance of an official function,” Judge Borrello correctly noted that this Court’s rulings
“have, in answering the question of whether a writing is utilized in the performance of an official
function, generally found such utilization in the context of a document that was actively used in a
public body’s decision-making process.” (Ex 1, Opinion and Order at 3 (emphasis in original)).

Judge Borrello was not, as Ahmad asserts, requiring that the document be “used” to the
exclusion of the other preliminary words. Nor was Judge Borrello deviating from the statute by
noting that Michigan case law has generally found that a public record is related to the
“performance of an official function” “in the context of a document that was actively used in a
public-body’s decision-making process.” (Ex 1, Opinion and Order at 3). Instead, applying the
plain language of the statute, as interpreted by this Court’s precedents, Judge Borrello correctly
concluded that to tie the documents to the “performance of an official function,” the documents
must do more than just sit in a box. As noted above, that conclusion is consistent with Amberg,

the only FOIA case Ahmad cites to support this argument. (ld. at 3 (citing Amberg)).

% Neither the University nor Judge Borrello required Ahmad to prove that the records fit all of the
preliminary criteria in MCL 15.232(e), as Ahmad appear to assert on page 10-11 of his brief.
Instead, as noted below, Ahmad’s claim failed because he never tied the documents to the
“performance of an official function.”
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The statute requires that the documents be tied to “the performance of an official
function.” MCL 15.232(e) (emphasis added). “Performance” is defined as “the execution of an

action.”*°

Thus, the statutory definition of “public record” necessarily imports an action.
Consequently, the “mere possession of the records in [an] archival fashion does not establish the
relationship between the records and the official function of the public body.” (Ex 1, Opinion
and Order at 6). Notably, Ahmad does not cite any FOIA case that did not have an active timing
element, such that the records were being used or imminently would be used.*

Ahmad’s assertion that an active timing element “makes little practical sense” is
misplaced. According to Ahmad, “[i]f active status were the standard under the law, any public
records kept in records retention, filing cabinets, or backup hard drives of government not
recently touched by government workers would never be subject to FOIA’s disclosure because a
public body would simply claim document ‘inactivity’....” (Ahmad’s Br at 12). Initially, this
argument is off-the-mark because it is based on a premise that does not apply here: the recent
non-use of documents that were, at one time, indisputably “public records.” The University is
not asserting that once a document is a “public record,” it can remove it from the scope of FOIA,
and Judge Borrello did not make such a ruling. Instead, Judge Borrello was addressing whether
the private Closed Tanton Records have, at least for now, ever reached the status of “public
records” under FOIA.

The critical inquiry is whether the documents were used “in the performance of an

official function.” “Public records,” such as official meeting minutes and information distributed

to public officials prior to a hearing are used in the performance of an official function and

10 (https://www.merriam-webster.com/dictionary/performance).

1 Many cases assume that the documents met the statutory definition of “public record,” without
any analysis of whether they were owned or possessed “in the performance of an official
function.”
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remain subject to FOIA. Placing those documents in an archive does not remove them from
FOIA. On the other hand, taking private documents — which are never tied to “the performance
of an official function” — and merely storing them in an archival fashion does not transform those
documents into “public records.”

Although Ahmad contends that the documents should be produced because they relate to
the ongoing debate regarding this county’s immigration policy, that documents relate to a current
event is insufficient to transform a private document in a public record. FOIA does not provide
carte blanche access to records simply because those records relate to a trending topic.

Similarly, Ahmad’s belief that the records might shed light on the influence that certain
private organizations might play in shaping the country’s immigration policy, (Compl, 13;
Ahmad Br at 2), does not justify disclosure. Judicial Watch v Federal Housing Finance Agency,
646 F3d 924 (DC Cir 2011). In Judicial Watch, the court rejected the requestor’s attempt under
the federal FOIA to obtain information about how much money Fannie Mae and Freddie Mac
gave to politicians leading up to the recent financial crisis. Affirming the denial of the request,
the court explained that “satisfying curiosity about the internal decisions of private companies is
not the aim of FOIA, and there is no question that disclosure of the requested records would
reveal nothing about decisionmaking at the [Federal Housing Finance Authority],” the federal
agency which possessed the private records. Id. at 928. Because the agency did not create or
reference the documents while performing “official duties,” they were outside the scope of

FOIA. Id.

Analogously, although Ahmad is curious as to how the Federation for American
Immigration Reform (“FAIR”) has shaped and affected US immigration policy, his curiosity

does not turn private documents into public records. The documents will not reveal anything
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about Bentley’s functions, or even the functions of the University. (Ex 1, Opinion and Order at
7). “The public cannot learn anything about [Bentley’s] decisionmaking from a document the
agency neither created nor consulted, and requiring disclosure under these circumstances would
do nothing to further FOIA's purpose of ‘open[ing] agency action to the light of public
scrutiny.”” Judicial Watch, 646 F3d at 927 (quoting Rose, 425 US at 372). In other words, as
the Michigan Supreme Court has explained, FOIA’s “purpose ... is not fostered by disclosure of
information about private citizens that is accumulated in various governmental files but that
reveals little or nothing about an agency's own conduct.” Mager v Dep’t of State Police, 460
Mich 134, 148; 595 NW2d 142 (1999) (quotations omitted). See also Kocher, 241 Mich App at
382-83 (“Plaintiff's request for information concerning private citizens is unrelated to how well
defendant is complying with its statutory functions”). Simply put, the Closed Tanton records
“plainly do not have the capacity to inform the citizenry of what the Library “is up to.”” (Ex 1,
Opinion and Order at 6-7). See also SDC Dev Corp v Mathews, 542 F2d 1116, 1120 (9th Cir
1976) (“library material does not directly reflect the structure, operation, or decision-making
functions of the agency”).

Finally, Ahmad’s assertion that the University is advocating for a “new” exemption for
charitable gift agreements is off-the-mark. In the Court of Claims, the University did not argue
for, and Judge Borrello did not create, any “new” exemptions.? Instead, Judge Borrello
faithfully applied the language of the statute, concluding that the records fell outside the statutory
definition of “public records.” Here, Ahmad cannot tie the records to the “performance of an

official function” because Bentley does not exist merely to acquire documents. Instead, unless a

12 Judge Borrello rejected the University’s argument that any exemption applied.
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document is “collect[ed], preserv[ed], and ma[de] available,”*

the documents are not possessed
in the performance of an “official function.”

If Ahmad’s interpretation of FOIA were correct, which it is not, any public entity would
be required to dig up a time capsule if it received a FOIA request for records placed in the
capsule. Such an interpretation would produce an absurd result, in violation of a well-recognized
canon of statutory interpretation. Luttrell v Dep't of Corr, 421 Mich 93, 106; 365 NwW2d 74
(1984) (“It is a recognized rule of statutory interpretation that the courts will not construe a
statute so as to achieve an absurd or unreasonable result.”). Overall, while Ahmad focuses on
physical possession, he ignores case law establishing that mere possession is not enough and that
“it is ownership, use, possession, or retention in the performance of an official function that is

determinative.” Detroit News, 204 Mich App at 724-25 (emphasis added).

E. It Was Not Necessary for the Court of Claims to Review the Actual Gift Agreement

The existence (or non-existence) of a gift agreement does not alter the conclusion that
private records which are not tied to the “performance of an official function” are not “public
records.” Ahmad waived his principal argument on appeal—that the Court of Claims’ ruling
was premature—and it lacks merit in any event.

First, Ahmad never argued that the Court of Claims could not rule unless it reviewed the
charitable gift agreement. Thus, Ahmad waived this argument. (See, e.g., Ahmad’s Br at 13, n6

(“For an issue to be preserved for appellate review, it must be raised, addressed, and decided by

the lower court.”) (citing Hines v Volkswagen of America, 265 Mich App 432, 443; 695 Nw2ad
84) (emphasis in Ahmad’s Brief). See also Bennett v Russell, No. 334859, _ Mich App_; _

NW2d _; 2018 WL 442374, at *2 (Mich Ct App Jan 16, 2018) (“when a party presses a claim of

13 (http://regents.umich.edu/bylaws/bylaws12.html#7) (emphasis added).
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error that was not raised in, and addressed and decided by, the trial court, it is not properly
preserved for appellate review”); Maxson v Bay Co, 290 Mich 86, 89, 287 NW 389 (1939) (“the
question, not having been presented to or passed upon by the trial court, cannot be raised for the
first time on appeal”).

Second, the issue in this case is whether private records became public records subject to
FOIA, not whether a valid and enforceable gift agreement exists; and thus there is no need to
review any gift agreement. See Katz v Natl Archives & Records Admin, 68 F3d 1438, 1441 (DC
Cir 1995) (rejecting argument that the court needed to consider the validity of a deed restriction
on a gift of President Kennedy autopsy photos because the photographs were personal
presidential materials when created and had not become agency records). As set forth above,
mere possession of private records by a public entity is not enough. Unless the records are
utilized in the performance of an official function, they remain outside of FOIA’s scope. Here,
there is no dispute that the records are closed to research and that they have not been used by
anyone. (See e.g., Compl, 118, 11). Consequently, the purely legal issue before the Court of
Claims and the Court of Appeals is whether private documents warehoused by a public library
become “public records.” As set forth elsewhere in this brief, the records never became public
records subject to disclosure.

F. Ordering the Production of the Closed Tanton Papers Would Frustrate the
Purposes of FOIA and the University’s Mission

FOIA’s purpose is to provide individuals with “full and complete information regarding
the affairs of government and the official acts of those who represent them.” Even if Ahmad
were correct (which he is not) that the Closed Tanton Papers somehow relate to the “affairs of
government,” ordering their production in this case would frustrate the pro-disclosure purpose of

FOIA by inhibiting the donation of private papers to public institutions.
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Ordering disclosure would not be in keeping with the purpose of Michigan’s FOIA,
which is to provide this state’s residents with information about the affairs of their state
government, allowing them to “participate in the democratic purpose.” MCL 15.231(2);
Amberg, 497 Mich at 30. To fulfill that purpose, FOIA “requires public disclosure of
information regarding the formal acts of public officials and employees” in Michigan. Booth
Newspapers v Univ of Mich Bd of Regents, 444 Mich 211, 231; 507 NwW2d 422 (1993).
Ahmad’s request has nothing to do with that purpose. Here, Ahmad is seeking restricted papers
housed by a state institution (the Bentley Historical Library) because he believes they may be
relevant to the national immigration debate, including the formulation of the current presidential
administration’s national immigration policy. But, Bentley plays no role in federal immigration
policy. Unsealing a donor’s private papers (in contravention of the gift agreement) to satisfy
Ahmad’s interest in national policy issues would shed no light on the actions of state
government and thus do nothing to further the letter or spirit of Michigan’s FOIA. Indeed, for
the reasons noted below, it would undermine FOIA’s purposes.

Dr. Tanton donated his papers pursuant to a charitable gift agreement, with the
understanding that certain papers would remain sealed for 25 years. He was not obligated to
donate the documents to Bentley or any public institution. He could have easily donated them to
a private institution, which would not be subject to FOIA and thus could deny access to the
public. In the end, Dr. Tanton donated the records to Bentley precisely because the University
agreed that certain documents would remain sealed for the specified period, preventing access by
anyone—University student, researcher or public citizen. Absent Bentley’s agreement that the
documents would remain sealed, Dr. Tanton likely would not have donated the documents to the

University where, after an agreed upon period of time, they would be open to the public.
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Ahmad’s assertion that the gift agreement somehow violates public policy lacks merit.
The University is not attempting to “contract around” its FOIA obligations. In MacKenzie, a
case on which Ahmad relies, the documents were used by the defendant and remained public
records notwithstanding the defendant’s decision to contract with an outside entity “to more
efficiently perform an official function.” 247 Mich App at 129."* Here, the documents never
became public records. Instead, Dr. Tanton determined that he did not want a portion of his
donated private records to become public records for 25 years.*

Far from violating public policy, adhering to a donor’s instructions on access restrictions
for personal records of historical interest is critical to ensuring that future donations continue, as
indicated by testimony before a United States Senate Subcommittee following the release of
Justice Thurgood Marshall’s papers immediately upon his death.'® Justice Marshall had donated

his papers to the Library of Congress, with access restrictions during his lifetime. After his

% In Kestenbaum, the other case Ahmad quotes, the Michigan Supreme Court stated that: “A
public body may not thwart disclosure under the FOIA by the simple expedient of sending
sensitive documents home with its employees.” 414 Mich at 539. In the next sentence (omitted
by Ahmad in his brief), the Supreme Court explained that “unofficial private writings belonging
solely to an individual should not be subject to public disclosure merely because that individual
is a state employee.” Id. In other words, the Supreme Court recognized the dichotomy of public
writings and private writings, the latter of which are not automatically subject to disclosure.

13 Although not necessary for the Court to address, other reasons support rejecting Ahmad’s
public policy argument. For example, charitable gifts or donations are deeply rooted in
Michigan jurisprudence. In re Rood's Estate, 41 Mich App 405, 422; 200 NW2d 728 (1972)
(“Charitable gifts and trusts are favorites of the law and of the courts, and the courts will declare
valid, and give effect to, such gifts and trusts where it is possible to do so consistently with
established principles or rules of law.”) (internal quotation omitted). Additionally, FOIA does
not contain any provisions mandating that private property and information coming into the
hands of a public body automatically becomes a “public record.” Finally, there is no legal
support for Ahmad’s false premise that the principles underlying FOIA supersede all other legal
principles, including principles requiring compliance with donor intent. See Babcock v Fisk, 327
Mich 72, 83; 41 NW2d 479 (1950) (solicitors of funds responsible for carrying out donor intent).

18 public Papers of Supreme Court Justices: Assuring Preservation and Access: Hearing Before
the Subcomm on Regulation and Gov’t Info of the U.S. Senate Comm on Governmental Affairs,
103rd Cong. (1993) (hereinafter “Public Papers”) (Ex 3).
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death, the collection was to “be made available to the public at the discretion of the Library.”*’

After newspaper articles were published discussing the contents of those papers, the Senate
convened a subcommittee hearing to discuss the issue. Defending the release of the records, the
Librarian of Congress testified that “it is for the donor to decide when the collection is to be
made available, and for us to carry out that determination. We have consistently, rigorously,
scrupulously adhered to that principle.”*® The Librarian explained further that “[w]e rely upon
the judgment of each donor as to the most appropriate restrictions on access to his or her
papers.”*® The President of the Society of American Archivists, Anne R. Kenney, provided
testimony echoing the importance of following donor intent in handling donated documents. She
stated:

Donors have an absolute right to dictate the conditions under which their

papers are to be used. And while archivists can and should advise on the

ramifications of such restrictions or of unrestricted access, it ultimately does rest

with the donor to make the final decision, providing it is consonant with the law
and the capabilities of the repository.?

Ms. Kenney further explained that by “holding fast” on donor instructions, other donors can be
assured that the archivist would “honor their conditions if they chose to dictate limited access.”*

Ordering Bentley to produce the sealed records in this case would likely dissuade other

similarly situated individuals from donating private papers of historical significance to public

7 1d. at 69 (Thurgood Marshall instrument of gift).
®1d. at 7.
¥1d.

2 |d. at 23 (Testimony of Anne R. Kenney, President, Society of American Archivists)
(emphasis added).

2L d. at 24.
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institutions.?> Such documents would instead either be donated to private institutions completely
outside the reach of FOIA or destroyed. This would frustrate the purpose of FOIA and the public
policy of the state (which encourages donations) by making less information potentially subject
to FOIA at some future date.”® The University would be hindered from fulfilling its mission to
“serve the people of Michigan and the world through preeminence in creating, communicating,
preserving and applying knowledge, art and academic values....”** At the same time, Bentley’s
efforts to “collect[], preserv[e], and mak[e] available” historical records would be undermined.
The Closed Tanton Papers are not closed in perpetuity. Instead, this portion of his
donated papers is restricted from public access for 25 years, a practice that is common when
others (e.g., legislators or judges) donate private papers. For example, Justice William
Brennan’s papers maintained by the Library of Congress contain access restrictions.” And
Justice Scalia’s family recently donated his private papers to the (private) Harvard Law School,

which “will be made available for research on a schedule agreed upon by the Scalia family and

%2 Donors make contributions “if the donor is reasonably assured that that the charity [here, a
public body] will carry out its side of the “contract” implicit in a donation.” Susan N. Gary, The
Problems with Donor Intent: Interpretation, Enforcement, and Doing the Right Thing, 85 Chi-
Kent L Rev 977, 1002 (2010). It logically follows that “failure to respect donor intent will result
in fewer donations.” Id. at 1003.

21t is also increasingly likely that failure to follow a donor’s intent will result in the donee
institution being subjected to litigation. This is not a speculative risk, as recent years have seen a
spike in lawsuits by donors and their families to enforce gift intent. Kathryn Miree and Winton
Smith, The Unraveling of Donor Intent: Lawsuits and Lessons (Nov 12, 2009), available at
http://www.pgdc.com/pgdc/unraveling-donor-intent-lawsuits-and-lessons. ~ Among the more
recent lawsuits, the University of Chicago is currently being sued by a donor for failing to follow
the terms of the gift agreement. Dawn Rhodes, Pearson Family Members Foundation sues
University of Chicago, aiming to revoke $100M gift, Chicago Tribune (Mar 6, 2018), available
at  http://www.chicagotribune.com/news/local/breaking/ct-met-university-of-chicago-donation-
lawsuit-20180305-story.html.

2% (https://president.umich.edu/about/mission/) (emphasis added).

B (http://findingaids.loc.gov/db/search/xa/searchMfer02.xq? id=loc.mss.eadmss.ms002010& fa
Section=overview& faSubsection=did& dmdid=)
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the Harvard Law School Library.”?® Justice David Souter’s papers will remain closed until the
fiftieth anniversary of his retirement. Kathryn A. Watts, Judges and Their Papers, 88 NYUL
Rev 1665, 1671, 1684 (2013). Justice Robert H. Jackson’s papers were unavailable for thirty
years after his 1954 death. Id. at 1671 n27. See also id. at 1684 (describing access restrictions
placed on papers by Justice Warren Burger, Justice Harry Blackmum and Chief Justice William
H. Rehnquist).

A “delayed” record that is preserved and later becomes available to the public is better
than a destroyed or secret private record of historical significance. Accordingly, requiring access
to the Closed Tanton Papers would frustrate the purposes of FOIA and the University’s mission.

G. Statutory and Constitutional Limitations Preclude Ordering Access to the Closed
Tanton Records

1. The Library Privacy Act Provides Bentley with Exclusive Authority to
Control Access to Library Materials

Upholding the denial of Ahmad’s FOIA request, Judge Borrello noted that not only
would releasing the Closed Tanton Papers “violate the terms pursuant to which they were given
to the library, but it would also permit the use of FOIA to interfere with the Library’s statutory
authority to determine the use of its own materials,” citing MCL 397.605(2), a provision of the

Library Privacy Act. (Ex 1, Opinion and Order at 4) (emphasis added). In other words, the

%6 Scalia Family Donates Late Justice’s Papers to Harvard Law School Library (Mar 6, 2017),
available at https://today.law.harvard.edu/scalia-family-donates-late-justices-papers-harvard-

law-library/.
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Library Privacy Act provides an alternative and independent basis for affirming, regardless of the
existence or content of the charitable gift agreement between the University and Dr. Tanton.?’
The Library Privacy Act sets forth rules governing both the selection and use of library
records. MCL 397.605(1) addresses the acquisition of potential library materials. It states that
“Except as otherwise provided by statute or by a regulation adopted by the governing body of the
library, the selection of library materials for inclusion in a library's collection shall be
determined only by an employee of the library.” MCL 397.605(1)(emphasis added). MCL
397.605(2) addresses the use of collected materials. It states that “Except as otherwise provided
by law or by a regulation adopted by the governing body of the library, the use of library
materials shall be determined only by an employee of the library. MCL 397.605(2)(emphasis
added). The phrase “shall be determined only by” vests exclusive authority in library employees
to determine whether to acquire materials and whether there should be any restrictions on the use
of those materials. In other words, library employees (and not private parties or the courts)
determine when library materials can be used. A contrary rule would mean that an individual
could obtain rare, fragile, irreplaceable materials in a public library collection through FOIA.
There is no conflict between FOIA, originally enacted in 1976, and the Library Privacy
Act, MCL 397.601, et seq., enacted in 1982. “It is a well-known principle that the Legislature is

presumed to be aware of, and thus to have considered the effect on, all existing statutes when

2" On appeal, Ahmad does not address Judge Borrello’s holding regarding the applicability of the
Library Privacy Act, thereby waiving any challenge on appeal to this ruling. English v Blue
Cross Blue Shield of Michigan, 263 Mich App 449, 459; 688 NW2d 523 (2004) (*“issue not
contained in the statement of questions presented is waived on appeal”). And, he cannot address
this issue for the first time in a reply brief. Wade v McCadie, No. 335418, 2017 WL 5473215, at
*7 (Mich Ct App Nov 14, 2017) (“Moreover, even if the arguments had been raised in Wade's
brief on appeal as opposed to his reply brief, it would still be improper to consider them.
‘Michigan generally follows the ‘raise or waive’ rule of appellate review.”) (quoting Walters v
Nadell, 481 Mich 377, 587; 751 NW2d 431 (2008)).
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enacting new laws.” Walen v Dep't of Corr, 443 Mich 240, 248; 505 NW2d 519 (1993).
“Moreover, as a general rule, a more recently enacted statute takes precedence over an earlier
one, especially if the more recent one is also more specific.” City of Kalamazoo v KTS Indus,
263 Mich App 23, 34; 687 NW2d 319 (2004). FOIA is a general statute regarding the disclosure
of public records. The Library Privacy Act is a more recent, specific statute which (among other
things) governs the selection and use of library materials. MCL 397.605. Because requiring
disclosure would undermine Bentley’s statutory authority to control access to library materials,
the documents are not “public records” under FOIA. See also SDC Dev Corp, 542 F2d at 1118
(affirming dismissal of federal FOIA claim and noting that requiring production of reference
materials “would result in the obliteration of that portion of the National Library of Medicine
Act, 42 U.S.C. s 276(c)(2), which gives the Secretary and the Board of Regents wide discretion
in setting charges for use of library material”).

2. Ordering Disclosure Would Contravene the University’s Constitutional
Autonomy Under Article V111, 85 of the Michigan Constitution

Although, for the reasons above, the Court need not consider the issue,?® Article VIII, §5
of the Michigan Constitution grants the University full autonomy to exercise jurisdiction over its
educational mission. Federated Publications v Mich State Univ Bd of Trustees, 460 Mich 75, 87;
594 NW2d 491 (1999). Indeed, a “long series of Supreme Court decisions and Attorney General
opinions ... established the independent authority of the universities to be free from legislative
interference in the operation of their respective institutions.” Regents of Univ of Mich v State, 47

Mich App 23, 52; 208 NW2d 871 (1973).

28 Courts avoid addressing constitutional questions where statutory or general law concepts are
dispositive. Dep't of Health and Human Services v Genesee Circuit Judge, 318 Mich App 395,
407; 899 Nw2d 57 (2016) (“The ‘widely accepted and venerable rule of constitutional
avoidance’ counsels that we first consider whether statutory or general law concepts are instead
dispositive.” (quoting People v McKinley, 496 Mich 410, 415-416, 852 NW2d 770 (2014)).
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Article VIII, 85 precludes Ahmad from using the courts to second-guess Bentley’s
academic, curatorial decisions to accept donations with conditions. Indeed, such an intrusion on
the University’s autonomy was foreclosed almost 150 years ago when the Supreme Court
rejected legislative efforts requiring the University to appoint a professor of homeopathic
medicine. People v Regents of the Univ of Mich, 18 Mich 469, 482 (1869).

The same constitutional provision grants the University autonomy in how it acquires and
uses property. See, e.g., Regents of Univ of Mich v State, 166 Mich App 314, 329; 419 NW2d
773 (1988) (striking down state law precluding investment of University funds in certain
countries on constitutional autonomy grounds). That authority includes the right of the
University to enter into charitable gift agreements with restrictions. Here, Bentley — an academic
unit of the University — has determined that allowing donors to put modest restrictions on their
private papers — a common practice?® — would most effectively further its mission of obtaining
documents that would at some point be available to students, scholars, and the residents of
Michigan. This is a decision for Bentley to make in its considered judgment, not Ahmad. His
arguments fail to recognize that, if Bentley cannot exercise its discretion to accept gifts in such a
manner, records will almost certainly go to private institutions which, unlike the University, have
no obligation to share them with the public at some point. In short, casting aside the terms of a
charitable gift agreement and ordering disclosure of what are still private papers would foil
FOIA’s purpose and run counter to Article VIII, 85 because it would ultimately lead to fewer

publically available historical records.

29 (See pages 28-29).
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H. Alternatively, The Closed Tanton Papers are Exempt from Disclosure

The University’s denial of Plaintiff’s administrative appeal, in addition to stating that the
Closed Tanton Papers fell outside the definition of “public records,” concluded that disclosure
would constitute an unwarranted invasion of the donor’s privacy. (Compl Ex 9). Accordingly, if
the papers were “public records” (which they are not), then the Court should dismiss Plaintiff’s
Complaint because the University appropriately determined that Plaintiff’s request for the Closed
Tanton Papers were exempt under FOIA’s privacy exemption.*

MCL 15.243(1)(a) exempts from FOIA disclosure “[iJnformation of a personal nature if
public disclosure of the information would constitute a clearly unwarranted invasion of an
individual’s privacy.” This exemption “has two prongs that the information sought to be
withheld from disclosure must satisfy. First, the information must be ‘of a personal nature.’
Second, it must be the case that the public disclosure of that information ‘would constitute a
clearly unwarranted invasion of an individual's privacy ...."”” Mich Fed of Teachers v Univ of
Michigan, 481 Mich 657, 675; 753 NW2d 28 (2008). “Information of a personal nature” includes
“private or confidential information relating to a person” as well as “embarrassing or intimate
details.” Id. at 676. To determine whether disclosure would be “a clearly unwarranted invasion
of an individual’s privacy,” the court “must balance the public interest in disclosure against the
interest [the Legislature] intended the exemption to protect.” Mager, 460 Mich at 145 (quotation
marks and citation omitted). During this balancing analysis, “the only relevant public interest in

disclosure ... is the extent to which disclosure would serve the core purpose of the FOIA, which

%0 Even if the appeal denial had not raised the privacy argument, the University is permitted to
raise additional arguments not previously presented at the administrative level. Bitterman v Vill
of Oakley, 309 Mich App 53, 61; 868 NW2d 642 (2015) (*“a public body may assert for the first
time in the circuit court defenses not originally raised at the administrative level”) (citations
omitted).
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is contributing significantly to public understanding of the operations or activities of the
government.” Id. (quotation marks, citations, and emphasis omitted).

Here, Ahmad cannot demonstrate that the public interest in disclosure of the Closed
Tanton Papers outweighs Dr. Tanton’s privacy rights and the right to control when and under
what circumstances his private communications may be subject to public scrutiny. Ahmad seeks
access to the Closed Tanton Records precisely because it contains private information. Dr.
Tanton has taken proper legal steps to protect against disclosure by (a) not previously publishing
the content of his private papers; and (b) entering into a contract with the University under which
the University agreed not to disclose a portion of his papers for a certain period of time.
Disclosure is unwarranted because it would breach the donor’s gift agreement and understanding
that certain papers would remain private.

What is more, Dr. Tanton is a private citizen and has never been employed by the
University. Likewise, as noted above, the University has not used the Closed Tanton Records in
the performance of any governmental function. As such, Plaintiff cannot credibly argue that the
disclosure of the Closed Tanton Papers will contribute “significantly to public understanding of
the operations or activities of the government.” Mager, 460 Mich at 145. “As the U.S. Supreme
Court explained in [Dep’t of Justice v Reporters Committee for Freedom of the of the Press, 489
US 749 (1989)], fulfilling a request for information on private citizens—a request entirely
unrelated to any inquiry regarding the inner working of government, or how well the [the
government] is fulfilling its statutory functions—would be an unwarranted invasion of the

privacy of those citizens.” Mager, 460 Mich at 146.
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IV.  Conclusion
For the foregoing reasons, the University of Michigan requests that the Court affirm the
dismissal of Ahmad’s Complaint, in its entirety.

Respectfully submitted,
MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/Brian M. Schwartz

Brian M. Schwartz (P69018)
Attorneys for Defendant

150 West Jefferson, Suite 2500
Detroit, M| 48226

(313) 963-6420
schwartzb@millercanfield.com

Dated: March 28, 2018

CERTIFICATE OF SERVICE

I hereby certify that on March 28, 2018, | caused to be electronically filed the foregoing
paper with the Clerk of the Court using the electronic file and serve system which will send
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Exhibit 1

STATE OF MICHIGAN
COURT OF CLAIMS
HASSAN A. AHMAD,
OPINION AND ORDER

Plaintiff,
\% Case No. 17-000170-MZ
THE UNIVERSITY OF MICHIGAN, Hon. Stephen L. Borrello

Defendant.

Pending before the Court is defendant’s motion for summary disposition under MCR
2.116(C)(8). For the reasons stated more fully in this Opinion and Order, defendant’s motion for
summary judgment is GRANTED. This matter is being decided without oral argument pursuant

to LCR 2.119(A)(5).

[. BACKGROUND

In this FOIA action, plaintiff seeks records created and donated by a private individual,
Dr. John Tanton, to the University of Michigan’s Bentley Historical Library (“the Library”).
Tanton’s donation to the Library consisted of 25 boxes of papers. Boxes 1-14 were donated with
no restrictions on their use. Boxes 15-25, however, are to be closed—meaning inaccessible to

the public, students, or faculty—until approximately April 6, 2035.

In December 2016, plaintiff filed a FOIA request seeking the documents in Boxes 15-25,
as well as any other “closed” materials. Plaintiff subsequently narrowed this request in January

2017, but still sought “closed” materials. Defendant denied the request on or about May 8, 2017,
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contending that the materials sought were not “public records” as defined by FOIA. As an
alternative, defendant argued that, even assuming the materials were “public records,” they were
exempt from disclosure under MCL 15.243(1)(a), which exempts from disclosure materials of a

personal nature.

II. ANALYSIS

MCL 15.233(1) permits the inspection, upon written request, of “public records” of a
public body. The purpose of FOIA is to provide persons with access to “full and complete
information regarding the affairs of government and the official acts of those who represent them
as public officials and public employees, consistent with this act.” MCL 15.233(2). In light of
the statute’s stated purpose, FOIA has often been described as a pro-disclosure statute, and any

interpretation of its provisions must be made with that purpose in mind. Hopkins v Duncan Twp,

294 Mich App 401, 410; 812 NW2d 27 (2011).

FOIA defines “public record” to mean “a writing prepared, owned, used, in the
possession of, or retained by a public body in the performance of an official function, from the
time it is created.” There is no dispute that defendant is a public body or that the materials
sought qualify as “writings” under FOIA. Although the records in this case were prepared by a
private individual and thus were not public records at the time of their creation, the fact that a
writing is not a public record at the time it is created does not control the outcome with regard to
whether it is a “public record” under FOIA. In fact, “[a] writing can become a public record

after its creation.” Detroit News, Inc v Detroit, 204 Mich App 720, 725; 516 NW2d 151 (1994).

A writing can become a public record subject to FOIA depending on its use by the public

body. Hopkins, 294 Mich App at 409-410. In order for a writing to become a public record, the

2-
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public body must do more than merely possess the record. Id. “[W]hat ultimately determines
whether records in the possession of the public body are public records within the meaning of
FOIA is whether the public body prepared, owned, used, possessed, or retained them in the
performance of an official function.” Amberg v Dearborn, 497 Mich 28, 32; 859 NW2d 674
(2014). Thus, the Court’s inquiry focuses on how or if the writings “are utilized by public

bodies.” Howell Ed Ass’n, 287 Mich App at 243.

In this case, the issue is whether materials possessed by a library are utilized by the
public body in the performance of an official function. The parties have not identified any
Michigan caselaw directly on point. Nonetheless, this state’s appellate courts have, in answering
the question of whether a writing is utilized in the performance of an official function, generally
found such utilization in the context of a document that was actively used in a public body’s
decision-making process. For instance, in Amberg, 497 Mich at 32, a surveillance video that was
found to have been used to help support the decision to issue a misdemeanor citation was used in
the performance of an official function. In addition, in Walloon Lake Water Sys, Inc v Melrose
Twp, 163 Mich App 726, 729-730; 415 NW2d 292 (1987), a letter became a public record when
it was read aloud into the record at a public meeting and its contents were subsequently used by
the township board in its decision-making process. The Court in Walloon Lake explained that its
holding intended to capture within the definition of “public records” records or writings “used or

possessed [by public bodies] in their decisions to act.” Id. at 730.

Contrastingly, in Hopkins, 294 Mich App at 411-412, a public official’s personal notes
taken during a township board meeting—notes that were neither shared with anyone else nor
utilized by the Board—the Court of Appeals held that the notes were not taken in the

performance of an official function. In addition, in Howell Ed Ass’n, the Court of Appeals was
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tasked with deciding whether private e-mails that were “captured in a public body’s e-mail
system’s digital memory” became public records. Although it was apparent that the e-mails
were used or retained, the Court of Appeals held that the e-mails were not so used or retained in
the performance of an official function. Id. at 436. Merely saving and retaining the e-mail

messages was not enough. Id. at 243.

Turning to the instant case, the Court concludes that the records sought by plaintiff are
more akin to those sought in Howell Ed Ass’n and Hopkins and that the records are not used or
maintained in the performance of an official function. The records are plainly possessed by the
library, but this mere possession is not enough to render the records “public” under FOIA. The
records must be utilized by the public body in the performance of an official function, and the
Court finds that the records have not been so utilized in this case. Releasing the documents
would not reveal any information regarding the affairs of the Library; rather, it would “only
reveal information regarding the affairs” of Tanton, who is not a public body. See Howell Ed
Ass’n, 287 Mich App at 246. Indeed, as the parameters of the donation agreement attest, Library
staff members do not even have access to view the materials, thereby rendering dubious the
assertion that the Library has done more than merely possess the records, and negating any
assertion that the Library has applied the materials to an official function. Moreover, releasing
the papers would not only violate the terms pursuant to which they were given to the library, but
it would also permit the use of FOIA to interfere with the Library’s statutory authority to
determine the use of its own materials. See MCL 397.605(2) (“Except as otherwise provide by
law or a regulation adopted by the governing body of the library, the use of library materials

shall be determined only by an employee of the library.”) (Emphasis added).

INd ¥S:0T 2T 8T02/82/S VOO IN A9 a3AIF3D3YH



The Court agrees with defendant that this conclusion is in accord with federal authorities

' In general, materials that are purely reference materials or

that have decided similar issues.
research materials do not fall within the ambit of “agency records” that are subject to disclosure
under the federal FOIA. See, e.g., Tax Analysts v United States Dep’t of Justice, 845 F2d 1060,
1069 (DC Cir, 1998). For instance, in SDC Dev Corp v Matthews, 542 F2d 1116, 117 (1976),
then-Judge (now Justice) Anthony M. Kennedy wrote for the Ninth Circuit, which concluded
that a reference library of medical writings and publications was not an “agency record” as
contemplated by FOIA. The Ninth Circuit explained that “[t]he library reference material does
not directly reflect the structure, operation, or decision-making functions of the agency . ...” Id.
at 1120. In Baizer v United States Dep’t of Air Force, 887 F Supp 225, 228-229 (ND Cal, 1995),
a case that relied heavily on SDC Dev Corp, the Northern District of California held that material
maintained “solely for reference purposes or as a research tool” was not an “agency record”
subject to FOIA. Such materials, like museum materials, are only used for reference and
exhibition purposes, and do not serve the same purpose as the types of records to which
Congress intended the federal FOIA to apply. Id. at 229. In so concluding, the Baizer Court

noted that the information requested in that case was not withheld in order for the agency to

protect its own information. Id.

The United States Court of Appeals for the D.C. Circuit has reached similar conclusions
in cases involving materials held at the National Archives. For instance, in Katz v Nat’l Archives

& Records Admin, 68 F3d 1438, 1441 (DC Cir, 1995), autopsy photographs of President John F.

! “Federal court decisions regarding whether an item is an ‘agency record’ under the federal
freedom of information act, 5 USC 552, are persuasive in determining whether a record is a
‘public record’ under the Michigan FOIA.” Hopkins, 294 Mich App at 414.
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Kennedy were not transformed into “agency records” by merely depositing the photographs with
the Archives. See also Cause of Action f Nat’l Archives & Records Admin, 753 F3d 210, 215
(DC Cir, 2014), quoting Dep’t of Air Force v Rose, 425 US 352, 361; 96 S Ct 1592; 48 L Ed 2d
11 (1976) (“[T]ypical archival functions—common to every record in the Archives—do not
suddenly convert the records ... into ‘agency records’ able to expose the operations of the

Archives “to the light of public scrutiny.” 7).

In light of the absence of Michigan caselaw directly on point, the Court finds these
federal authorities particularly convincing. The records sought in this case are held by the
Library as reference material, and therefore outside the scope of the records to which Michigan’s
FOIA was intended to apply. See MCL 15.232(e) (defining “public records.”).> The Library’s
mere possession of the records in this archival fashion does not establish the requisite

relationship between the records and the official function of the public body.

Plaintiff would have this Court find that defendant’s mere possession is enough to satisfy
the definition of “public records,” because the Library’s official function is to possess records.
The Court declines to adbpt such a view, and instead finds persuasive the views espoused in the
federal authorities documented above. Additionally, the Court finds that plaintiff’s argument
contradicts the stated general purpose of FOIA statutes to inform citizens “about what their
government is up to.” U.S. Dep’t of Justice v Reporters Comm for Freedom of the Press, 489 US

749, 773; 109 S Ct 1468; 103 L Ed 2d 774 (1989) (internal quotation marks and citation

2 For the avoidance of doubt, this Court’s opinion should not be construed as applying to
material beyond reference material, nor should it be construed as giving public bodies license to
withhold materials that would otherwise be within the scope of FOIA simply by referring to
them as being “closed” from access for any period of time.

-6-
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omitted). See also Rataj v City of Romulus, 306 Mich App 735, 748; 858 NW2d 116 (2014)
(describing the purpose, in a similar fashion, of the Michigan FOIA statute). Simply
paraphrasing, the library materials sought in this case plainly do not have the capacity to inform

the citizenry about what the Library “is up to.”

Because the Court concludes that the records are not public records within the meaning of
FOIA, the Court need not decide defendant’s conclusory assertion that the records meet the

privacy exemption in MCL 15.243(1)(a).

IT IS HEREBY ORDERED that defendant’s motion for summary disposition is

GRANTED.

This order resolves the last pending claim and closes the case.

%»«3@ 3 i B i
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Dated: November 20, 2017,

[Stephen L. Borreflo, J
*Court of Claimé
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Porter v. Fieger, Not Reported in N.W.2d (2001)
2001 WL 738398

2001 WL 738398
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

Mark PORTER, Plaintiff-Appellant,
V.
Geoffrey FIEGER and Fieger, Fieger &
Schwartz, P.C., Defendants-Appellees.

No. 221349.
|

June 29, 2001.

Before: SAWYER, PJ.,
O'CONNELL, JJ.

and GRIFFIN and

Opinion
PER CURIAM.

*1 Plaintiff appeals as of right from the trial court's
opinion and order granting defendants' motion for
summary disposition in this action for defamation and
intentional infliction of emotional distress. We affirm.

Plaintiff, a police officer who shot and killed an unarmed
person while on duty, alleged that defendant Geoffrey
Fieger publicly, falsely, and maliciously referred to
plaintiff as a “murderer” and an “executioner.” Plaintiff
brought this action against Fieger, as well as his law firm,
defendant Fieger, Fieger & Schwartz, P.C. The trial court
granted defendants' motion for summary disposition
pursuant to MCR 2.116(C)(8), holding that plaintiff was
a public official and that plaintiff was unable to prove
that the statements were made with actual malice. The
trial court also dismissed plaintiff's claim of intentional
infliction of emotional distress because plaintiff failed
to offer evidence that he had experienced emotional
suffering.

We review de novo the trial court's decision whether to
grant a motion for summary disposition under MCR
2.116(C)(8). Beaty v. Hertzberg & Golden, PC, 456 Mich.
247, 253; 571 NW2d 716 (1997). Summary disposition
is proper where, taking all factual allegations in the

Exhibit 2

complaint as true, the claim “is so clearly unenforceable
as a matter of law that no factual development could
possibly justify recovery.” Simko v. Blake, 448 Mich.
648, 654; 532 NW2d 842 (1995). We also bear in mind
that, because defamation actions necessarily implicate
First Amendment freedoms of speech and expression,
summary disposition is an essential tool in protecting
against forbidden intrusions into those fields. Ireland v.
Edwards, 230 Mich.App 607, 613; 584 NW2d 632 (1998).
We hold that the trial court did not err by granting
defendants' motion for summary disposition.

Not all defamatory statements are actionable. Id. at 614.
Where a statement, although factual and provably false,
“could not be interpreted by a reasonable listener or
reader as stating actual facts about the plaintiff [,]” the
statement is protected by the First Amendment. Id. at 617.
Thus, a statement that is simply “rhetorical hyperbole”
is not actionable. Id. at 618-619; Kevorkian v. American
Medical Ass'n, 237 Mich.App 1, 7; 602 NW2d 233 (1999).
For example, in Ireland, supra at 610-611, the defendant,
an attorney, made several statements to the media during
a child-custody battle between her client and the plaintiff.
Some of the defendant's statements essentially claimed
that the plaintiff never spent any time with the child,
and this Court held that these statements were not
actionable, but amounted to “rhetorical hyperbole.” Id.
at 618-619. The statements “were obviously expressions
of disapproval regarding the amount of time plaintiff
spent with her child, and, taken literally, they are patently
false. However, any reasonable person hearing these
remarks in context would have clearly understood what
was intended.” Id. at 619.

*2 Similarly, in Kevorkian, supra at 4-6, the defendants
made statements to the effect that the plaintiff, a well-
known proponent of assisted suicide, was a killer and
a murderer. This Court, noting that its decision was
strictly limited to the facts of the case, held that the trial
court should have granted the defendants' motion for
summary disposition. Id. at 10, 14. The panel set forth
many reasons for its decision, one of them being that
the statements amounted to “nonactionable rhetorical
hyperbole” because they could not be understood as
stating actual facts about the plaintiff. /d. at 13. The panel
noted that the plaintiff's actions in assisting persons with
suicide “can be described as murder or mercy, and any
reasonable person could understand that both or neither
could be taken as stating actual facts about [the] plaintift.”
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2001 WL 738398

Id. at 7. See also Greenbelt Cooperative Publishing Ass'n,
Inc v Bresler, 398 U.S. 6, 14; 90 S Ct 1537; 26 L.Ed.2d
6 (1970) (holding that a reference to the plaintiff's
negotiating position as “blackmail” was not actionable, in
that it “was no more than rhetorical hyperbole, a vigorous
epithet used by those who considered [the plaintiff's]
negotiating position extremely unreasonable”); Hodgins
v. The Times Herald Co, 169 Mich.App 245, 253-254;
425 NW2d 522 (1988) (holding that, although direct
accusations of criminal conduct are not protected as
opinion, “[e]xaggerated language used to express opinion,
such as ‘blackmailer,” ‘traitor’ or ‘crook,” does not become
actionable merely because it could be taken out of context
as accusing someone of a crime”).

In this case, plaintiff was a police officer who shot and
killed an unarmed citizen. Defendant Fieger's references
to plaintiff as a “murderer” and an “executioner” would
be understood by any reasonable listener as rhetorical
hyperbole, designed to express the opinion that the
shooing was unjustified. Thus, Fieger's statements could
not be understood as stating actual facts about plaintiff.
Just as assisting someone to commit suicide may be viewed
as mercy or murder, a police shooting of an unarmed
person may be viewed as protecting society or murdering a
citizen. Fieger's statements, although certainly containing
vigorous epithets, simply conveyed disapproval of the
shooting; therefore, they do not subject him to liability
for defamation. The freedom of expression guaranteed by
the First Amendment protects a statement that cannot be
reasonably interpreted as stating actual facts about the
plaintiff. Ireland, supra at 614.

The question whether a statement is an actionable
defamatory statement may be decided by a court as
a matter of law. Id at 619. Therefore, the trial court
appropriately granted defendants' motion for summary
disposition. Although the trial court did not rely on this
reasoning, this Court will nonetheless affirm the correct
result. Messenger v. Ingham Co Prosecutor, 232 Mich.App
633, 643; 591 NW2d 393 (1998). Plaintiff's allegations did
not show that defendants made an actionably false and
defamatory statement concerning plaintiff. Thus, plaintiff
failed to satisfy the elements of a defamation claim,
and summary disposition was appropriate under MCR
2.116(C)(8).

*3 We also note an alternative ground for granting
summary disposition. Plaintiff, a police officer, was a
public official for purposes of defamatory statements
relating to the performance of his official duties. Thus,
plaintiff was required to prove that the statements
were made with actual malice. Garvelink v. The Detroit
News, 206 Mich.App 604, 608; 522 NW2d 883 (1994).
“Actual malice” means that a statement was made “with
knowledge that it was false or with reckless disregard
of whether it was false or not.” New York Times Co v.
Sullivan, 376 U.S. 254, 279-280; 84 S Ct 710; 11 L.Ed.2d
686 (1964). In this case, the circumstances surrounding
the shooting were reasonably in dispute. Also, beyond
mere conclusory allegations, plaintiff fails to plead actual
malice. Mere statements of the pleader's conclusions will
not survive a motion for summary disposition. ETT
Ambulance Service Corp v. Rockford Ambulance, 204
Mich.App 392, 395; 516 NW2d 498 (1994). Plaintiff fails
to specifically plead factual allegations that defendant
Fieger knew that his statements were false or entertained
serious doubts concerning the truth of his statements.
Ireland, supra at 622. Plaintiff claims that summary
disposition was premature because no discovery had taken
place. However, because the motion was brought under
MCR 2.116(C)(8), the court only looked to the pleadings.
No factual development would justify recovery. Plaintiff
simply failed to state a claim on which relief could be
granted.

Plaintiff argues that he was not a public official,
because he was merely a street-level policeman without
control over the affairs of government. However, we
need not decide this issue because, in any event,
summary disposition of plaintiff's defamation claim was
appropriate because defendant Fieger's statements were
nonactionable rhetorical hyperbole. Because plaintiff's
claim of intentional infliction of emotional distress is
based on the same statements, summary disposition
of that claim was also appropriate. [reland, supra at
624-625. First Amendment protections are not exclusive
to defamation claims. Collins v. Detroit Free Press, Inc,
244 Mich.App 27, 36; 624 NW2d 761 (2001).

Affirmed.

All Citations

Not Reported in N.W.2d, 2001 WL 738398
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Court of Appeals of Michigan.

James WADE, Plaintiff-Appellant,
V.
William MCCADIE, D.O. and St. Joseph
Health System, Inc. doing business as Hale St.
Joseph Medical Clinic, Defendant—Appellees.

No. 335418
|

November 14, 2017
Tosco Circuit Court, LC No. 13-007515-NH

Before: M.J. Kelly, P.J., and Ronayne Krause and
Boonstra, JJ.

Opinion
Per Curiam.

*1 In this medical malpractice case, plaintiff, James
Wade, appeals by right the trial court's order granting
summary disposition in favor of defendants, William
McCadie, D.O. and St. Joseph Health System, Inc., under
MCR 2.116(C)(7) (statute of limitations). Because the trial
court did not err by granting summary disposition, we
affirm.

I. BASIC FACTS

The relevant facts were set forth in this Court's prior
opinion in this matter.

Plaintiff alleged that following medical examinations
in February 2012, he was advised by his treating
doctors that he was suffering from renal and kidney
failure as a result of poorly controlled hypertension.
According to plaintiff, defendant William McCadie,
D.O., his regular doctor, breached his duty of care over
a prolonged period by failing to properly manage and
treat plaintiff's condition, leading to plaintiff's renal

and kidney failure. Plaintiff alleged a series of errors
on McCadie's part beginning in 2008. Plaintiff admits
that his claim accrued on April 21 or 25, 2011, the
date when McCadie should have first been aware of
plaintiff's renal dysfunction, and that he had until April
21 or 25,2013 to file his claim under the two-year statute
of limitations for malpractice actions.

According to plaintiff, he first requested medical
records from defendant Hale St. Joseph's Medical Clinic
on April 2, 2012. The clinic allegedly prepared a bill
for copying plaintiff records on April 23, 2012, which
stated, “Records are complete and ready to be mailed.”
Plaintiff asserts that he paid the requested copying fee
on April 26, 2012.

On August 21, 2012, plaintiff's counsel mailed a notice
of intent to file suit to defendants St. Joseph Health
System and Hale St. Joseph's Medical Clinic and
requested access to all of plaintiff's medical records
within their control, including billing and payment
records, within 56 days under MCL 600.2912b(5)....

Plaintiff filed his complaint on February 22, 2013,
and on February 28, 2013, submitted a request for
production of documents, including all medical and
billing records in defendants' control. On May 15, 2013,
defendants' counsel sent a letter to plaintiff's counsel,
stating the following:

At our meeting to exchange medical records for the
above referenced case on April 24, 2013, you had
requested that we look into whether your client's
laboratory records for the time period prior to 1992
were available.

Michigan Public Health Code section 333.16213(1)
only requires that medical records be retained for
a minimum of (7) years, however, we also asked
our client to examine their records again to see if
the laboratory results were still in existence. Upon
information and belief, laboratory results pertaining
to [plaintiff] for the time period prior to 1992 no
longer exist. Those records were destroyed in a
manner consistent with the requirements of Michigan
Public Health Code section 333.16213(4).

On May 7, 2013, defendants filed a motion for
summary disposition under MCR 2.116(C)(7), arguing
that plaintiff failed to provide an affidavit of merit
with his complaint as required by MCL 600.2912d.
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Plaintiff filed a response to defendants' motion for
summary disposition on May 28, 2013, along with an
affidavit of merit signed by Richard Stern, M.D., who
opined, based on a review of plaintiff's medical records,
that McCadie's negligent acts and omissions were the
direct and proximate cause of plaintiff's acute renal
failure in February 2012. Plaintiff argued that he was
permitted to file the affidavit of merit within 91 days
of the complaint under MCL 600.2912d(3) because
defendants failed to provide him with his complete
medical records as they were required to do under MCL
600.2912b(5).

*2 Defendants replied that they mailed plaintiff's
counsel all of plaintiff's medical records within their
control in April 2011, which is all that is required
of them under MCL 600.2912b(5). Defendants also
argued that medical records between 1979 and 1992
were not related to plaintiff's malpractice claim, as
required under MCL 600.2912b(5), and that plaintiff
received enough records to file an affidavit of merit.

At the hearing on defendants' motion, defendants'
counsel said she had no knowledge of any records
in defendants' possession that were not provided to
plaintiff, but that some of his records had been
destroyed. The trial court granted defendants’ motion
on the basis that plaintiff had failed to show that
defendant did not comply with MCL 600.2912b(5),
explaining as follows:

All right. Well, I'm granting defendant's motion for
summary disposition in this case. I ... think defendant
has complied with the statute, especially considering
basically the defendant being able to destroy records
that are more than seven years old. Did I say that
right? 1 mean, we have ... a situation here where
plaintiff is, I guess, asking me to find that plaintiff
was excused from filing this Affidavit of Merit with
the Complaint by that exception, and I just think that
plaintiff has failed to show that the exception applies
so, therefore, I am granting defendant's motion.

The trial court entered its order granting defendants'
motion on June 20, 2013 and entered a final order
dismissing the case on August 2, 2013. [Wade v.
McCadie, unpublished opinion per curiam of the Court
of Appeals, issued January 29, 2015 (Docket No.
317531), pp. 1-3.]

This Court concluded that although Wade had not filed
an affidavit of merit with his complaint, as required by
MCL 600.2912d(1), there were two exceptions to that
requirement. Id., unpub. op. at 4. Relevant to the earlier
appeal, this Court determined that the exception in MCL
600.2912d(3) applied because defendants had failed to
allow access to Wade's medical records within 56 days
of receiving his notice of intent to sue under MCL
600.2912b(5). Id. Accordingly, this Court held that, under
MCL 600.2912d(3), Wade's affidavit of merit could be
filed within 91 days of his February 22, 2013 complaint. Id.

Defendants appealed this Court's decision to our Supreme
Court, which vacated a portion of the prior opinion
because the panel erroneously applied an inapplicable
statutory definition of the phrase “medical record. Wade
v. McCadie, 499 Mich. 895 (2016). However, the Supreme
Court did not reverse the result reached in this Court's
prior opinion because the same result would have been
reached by applying the plain meaning of the phrase
“medical record.” Id.

Upon return to the trial court, defendants again
moved for summary disposition under MCR 2.116(C)(7).
Defendants argued that in order to be timely filed under
the 91-day extension permitted by MCL 600.2912d(3),
Wade had until May 24, 2013 to filed his affidavit of
merit, but the affidavit of merit was not actually filed
until May 28, 2013. Because the affidavit of merit was
untimely under MCL 600.2912d(3) and because the two-
year statute of limitations for medical malpractice claims
had expired, defendants argued that the claim had to be
dismissed with prejudice. In support, defendants attached
a copy of the affidavit of merit which had a date and time
stamp on the first page stating “FILED 2013 May 28 A
10:25.”

*3 In response, Wade asserted that the affidavit of
merit was delivered to the Iosco Circuit Court on May
24, 2013 and a copy of it was electronically transmitted
to defendants' lawyer on May 23, 2013. In support, he
submitted a copy of a United States Postal Services
receipt, which stated that Wade's lawyer sent a package
via overnight mail to the “Iosco County Circuit Ct” on
May 23, 2013 and that the “scheduled” time of delivery
was at 3:00 p.m. on May 24, 2013. He also submitted a
May 23, 2013 e-mail from his lawyer to defendants' lawyer
that indicated the affidavit of merit was attached. Finally,
Wade submitted an undated proof of service indicating
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that a copy of his affidavit of merit “was served upon
counsel for Defendant by placing same in an envelope and
mailing it though the U.S. Postal Service ... and by sending

a copy of the same by e-mail on May 24, 2013.” ! Wade
argued that his documentary evidence demonstrated that
the affidavit of merit had been timely filed “even though
it may not have been formally stamped by the clerk.”
He also argued that further proof that the affidavit of
merit was not timely stamped by the clerk was evident
by reference to a calendar. Specifically, he asserted that
May 28, 2013 was the Tuesday following the Memorial
Day holiday, and he speculated that on May 24, 2013
when the affidavit of merit was delivered to the court,
“the approaching weekend holiday may well explain why
it was not formally stamped by the clerk.” Wade also
argued that because defendants had a copy of the affidavit
of merit within 91 days of the complaint being filed,
there was no prejudice to defendants, so dismissal was
not proper. Wade briefly suggested that the trial court
should use its power under MCL 600.2301 to amend
the affidavit of merit in order to further the interests of
justice. Finally, at oral argument, Wade raised the issue
of equitable estoppel, and he asserted that defendants'
lawyer had admitted that the affidavit of merit was filed on
May 24, 2013. Wade's lawyer also represented to the court
that he could not get a confirmation of delivery from the
postal service because it only kept records for six months
following a delivery, but the issue had not been raised until
three years after delivery.

A time-stamped copy of the proof of service is part of
the lower court record. That document indicates that
the proof of service was filed on May 28, 2013, and it
includes a signature page, which was signed by Wade's
lawyer and is dated May 24, 2013. Additionally,
although the proof of service states that a copy of the
affidavit of merit was e-mailed to defendants' lawyer
on May 24, 2013, the e-mail attached in support
of Wade's response to summary disposition is dated
May 23, 2013.

Following oral argument, the trial court granted
defendants' motion for summary disposition, reasoning
that the affidavit of merit was time stamped as filed on
May 28, 2013 and that there was no proof that it was
delivered on May 24, 2013 and inadvertently was not
stamped until May 28, 2013. The trial court also denied
Wade's request for an evidentiary hearing to determine
whether the clerk failed to timely stamp the affidavit of

merit (or would sometimes fail to stamp documents the
same day that they were received).

II. SUMMARY DISPOSITION

A.STANDARD OF REVIEW

Wade argues that the trial court erred by granting
summary disposition in defendants' favor. He argues that
the trial court erred by determining that the date stamp on
the affidavit of merit conclusively determined what date
it was filed despite the fact that he produced significant
circumstantial evidence suggesting that it was received by
the Iosco Clerk's Office on May 24, 2013 and was simply
not stamped until May 28, 2013. We review de novo a
trial court's decision on a motion for summary disposition.
Barnard Mfg. Co., Inc. v. Gates Performance Engineering,
Inc., 285 Mich. App. 362, 369; 775 N.W.2d 618 (2009).

B. ANALYSIS

A plaintiff bringing a medical malpractice claim must
generally file with his or her complaint an affidavit of
merit that meets the requirements of MCL 600.2912d(1).
“[Flor statute of limitations purposes in a medical
malpractice case, the mere tendering of a complaint
without the required affidavit of merit is insufficient to
commence the lawsuit.” Scarsella v. Pollak,461 Mich. 547,
549; 607 N.W.2d 711 (2000) (citation and quotation marks
omitted). Therefore, “when a plaintiff wholly omits to file
the affidavit required by MCL 600.2912d(1), the filing of
the complaint is ineffective, and does not work a tolling of
the applicable period of limitations.” Ligons v. Crittenton
Hosp., 490 Mich. 61, 73; 803 N.W.2d 271 (2011) (citation
and quotation marks omitted). Furthermore, “[w]hen the
untolled period of limitations expires before the plaintiff
files a complaint accompanied by an [affidavit of merit],
the case must be dismissed with prejudice on statute-of-
limitations grounds.” Id.

There are two exceptions to the general requirement in
MCL 600.2912d(1). First, under MCL 600.2912d(2), “for
good cause shown,” a party may file a motion in the trial
court for a 28—day extension in which to file the affidavit
of merit required under MCL 600.2912d(1). See Solowy
v. Oakwood Hosp. Corp., 454 Mich. 214, 228-229; 561
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N.W.2d 843 (1997) (recognizing that a plaintiff may be
unable to obtain an affidavit of merit within the requisite
time period, in which case “the plaintiff's attorney should
seek the relief available in MCL 600.2912d(2)”); see also
Castro v. Goulet, 312 Mich. App. 1, 4-5; 877 N.W.2d 161
(2015) (stating that the statute of limitations is tolled if a
plaintiff is granted a 28—day extension to file his or her
affidavit of merit under MCL 600.2912d(2)).

*4 The second exception—and the one at issue in this
case—provides:

(3) If the defendant in an action
alleging medical malpractice fails
to allow access to medical records
within the time period set forth in
[MCL 600.2912b(6)], the affidavit
required under subsection (1) may
be filed within 91 days after the
filing of the complaint. [MCL

600.2912d(3).]

Although it does not appear that any court has held that
an affidavit of merit filed within the 91-day extension
allowed under MCL 600.2912d(3) serves to toll the statute
of limitations, our Supreme Court stated in Solowy
that during the 28-day extension permitted under MCL
600.2912d(2), the statute of limitations is tolled. Solowy,
454 Mich. at 229. Similarly, because there is no practical
difference between the extension permitted under MCL
600.2912d(2) and the extension permitted under MCL
600.2912d(3), we conclude that the statute of limitations
is tolled for the 91-day extension permitted under MCL
600.2912d(3).

In the prior appeal, this Court held that Wade was
entitled to the 91-day extension in MCL 600.2912d(3).
Therefore, the question we must now determine is whether
he successfully filed his affidavit of merit within that time
period.

Wade contends that the affidavit of merit was filed on May
24, 2013. In support, he directs this Court to a number
of facts. First, he mailed a copy of the affidavit of merit
to the Iosco Circuit Court on May 23, 2013, and his
receipt from the United States Postal Services indicates
a scheduled arrival before 3:00 p.m. on May 24, 2013.
However, mailing a document does not constitute “filing”
a document. Hollis v. Zabowski, 101 Mich. App. 456,
458; 300 N.W.2d 597 (1980). Moreover, it has long been

established that “a paper or document is filed, so far as
the rights of the parties are concerned, when it is delivered
to and received by the proper office to be kept on file ....”
People v. Madigan, 223 Mich. 86, 89; 193 N.W.2d 806
(1923). Here, although Wade mailed the affidavit of merit
to the trial court on May 23, 2013, he provided no proof
that it was delivered to and received by the clerk of the
Tosco Circuit Court on May 24, 2013. Based on our review
of the lower court record, the only proof of when the
affidavit of merit was received by the lower court is (1)
the lower court register of actions for this case and (2)
the date-stamp on the first page of the affidavit of merit.
See MCR 8.119(C) (requiring the clerk of the court to
“endorse on the first page of every document the date on
which it is filed”) and MCR 2.107(G) (stating that in the
event that the clerk “records the receipt of materials on a
date other than the filing date, the clerk shall record the
filing date on the register of actions”). In this case, the
first page of the affidavit of merit is date-stamped May
28, 2013, and the register of actions does not indicate that
the affidavit of merit was received earlier and merely not
stamped until May 28, 2013. Accordingly, the trial court
did not err by concluding that the affidavit of merit was
filed on May 28, 2013.

On appeal, Wade suggests that the outcome of this
case is controlled by VandenBerg v. VandenBerg, 231
Mich. App. 497; 586 N.W.2d 570 (1998) ( VandenBerg
I). We disagree. In that case, the trial court dismissed
the plaintiff's complaint because she failed to file an
affidavit of merit with her complaint as required by MCL
600.2912d(1). Id. at 498-499. This Court reversed and
remanded to the trial court, reasoning that a less severe
sanction was appropriate because the defendants did not
suffer any prejudice as they had been served with the
affidavit of merit along with the complaint. /d. at 502-503.
On remand, however, the trial court granted summary
disposition in favor of defendants because the claim was
barred by the statute of limitations, and the plaintiff again
appealed to this Court. VandenBerg v. VandenBerg, 253
Mich. App. 658; 660 N.W.2d 341 (2002) (VandenBerg
II). In VandenBerg II, this Court explained that although
the complaint was filed within the limitations period, the
affidavit of merit was filed outside the limitations period.
Id. at 661. Relying on this Court's decision in Scarsella v.
Pollak, 232 Mich. App. 61; 591 N.W.2d 257 (1998), aff'd
461 Mich. 547; 607 N.W.2d 711 (2000), the VandenBerg I1
Court explained:
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*5 In Scarsella, this Court that,
“[g]enerally, a civil action is commenced and the period
of limitation is tolled when a complaint is filed,” but

that “medical malpractice plaintiffs must file more than

recognized

a complaint; ‘they shall file with the complaint an
affidavit of merit. ...” ” [Scarsella, 232 Mich. App] at
63-64, quoting MCL 600.2912d(1). The Scarsella panel
reasoned that the Legislature's use of the word “shall”
indicates that the accompaniment of an affidavit is
mandatory, and that, therefore, “the mere tendering of
a complaint without the required affidavit of merit is
insufficient to commence the lawsuit.” Id. at 64. Noting
that, by providing for a twenty-eight day extension for
the filing of an affidavit, the Legislature provided a
remedy for “those instances where an affidavit cannot
accompany the complaint,” see MCL 600.2912d(2), the
panel determined that unless a plaintiff has moved
for the statutorily provided extension, a plaintiff
was not permitted to file a complaint without the
affidavit, then attempt to “amend” the complaint by
later supplementing the filing with an affidavit of

merit. [Id.] at 65. Here, plaintiff filed the affidavit of

merit beyond the period set by the applicable statute
of limitations, but failed to move for an extension.
Accordingly, plaintiff's suit was not timely commenced
and the trial court properly granted summary disposition
in favor of defendants. [VandenBerg I1, 253 Mich. App.
at 661-662 (emphasis added).]

In sum, the VandenBerg I Court held that a dismissal was
not required as a sanction when the defendant suffered
no prejudice from the failure to file an affidavit of merit
with the complaint, and the VandenBerg II Court held
that because the affidavit of merit was not filed within
the statute of limitations period, the case was time-barred.
Here, because the affidavit of merit was filed outside
the limitations period—and outside the 91-day extension
required under MCL 600.2912d(3)—the outcome of this
case is controlled by VandenBerg II. The trial court did
not, therefore, err in dismissing the complaint on statute
of limitations grounds.

Wade next asserts that defendants' lawyer stated on the
record that the affidavit of merit was filed on May
24, 2013. Wade argues that the on-the-record statement
constitutes a binding admission. “[A] statement made by
a party or his counsel, in the course of trial, is considered
a binding judicial admission if it is a distinct, formal,
solemn admission made for the express purpose of, inter

alia, dispensing with the formal proof of some fact at
trial.” Ortega v. Lenderink, 382 Mich. 218, 222-223;
169 N.W.2d 470 (1969). See also Zantop Int'l Airlines,
Inc. v. Eastern Airlines, 200 Mich. App. 344, 364; 503
N.W.2d 915 (1993) (noting that arguments of counsel are
neither evidence nor stipulations of fact). Based on our
review, the statements by defendants' lawyer—in the lower
court, in this Court, and before our Supreme Court—
were not distinct, formal, and solemn admissions made
for the express purpose of dispensing with formal proof
at trial. Rather, the statements were made informally in
connection with a wholly distinct argument. In particular,
when making the earlier statements, it was not the timely
filing of the affidavit of merit that was important, rather
the pertinent fact that the lawyer was attempting to convey
was that the affidavit of merit had been filed before
Wade received all the medical records, so there was no
prejudice from defendants' failure to provide the requested
medical records. Accordingly, we conclude the statements
by defendants' lawyer during the earlier proceedings do
not constitute a binding judicial admission.

Wade next contends that equitable tolling should apply
under the circumstances of this case. In support, he directs
us to Ward v. Rooney—Gandy, 265 Mich. App. 515; 696
N.W.2d 64, rev'd 474 Mich. 917 (2005). In that case, this
Court held:

“The time requirements in lawsuits between private
litigants are customarily subject to equitable tolling
if such tolling is necessary to prevent unfairness to a
diligent plaintiff.” 51 Am Jur 2d, Limitation of Actions,
§ 174, p. 563. “In order to serve the ends of justice
where technical forfeitures would unjustifiably prevent
a trial on the merits, the doctrine of equitable tolling
may be applied to toll the running of the statute
of limitations, provided it is in conjunction with the
legislative scheme.” 54 CJS, Limitations of Actions, §
86, p. 122. [Ward, 265 Mich. App. at 517.]

*6 As explained in Ward:

Equitable tolling has been applied where “the plaintiff
actively pursued his or her judicial remedies by filing
a defective pleading during the statutory period or the
claimant has been induced or tricked by the defendant's
misconduct into allowing the filing deadline to pass.”
Am Jur 2d, supra at 563. While equitable tolling applies
principally to situations in which a defendant actively
misleads a plaintiff about the cause of action or in which
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the plaintiff is prevented in some extraordinary way
from asserting his rights, the doctrine does not require
wrongful conduct by a defendant. Id. at 564. An element
of equitable tolling is that a plaintiff must exercise
reasonable diligence in investigating and bringing his
claim. Id. at § 175, p. 564. In Irwin v. Dep't of Veterans
Affairs, 498 U.S. 89, 96; 111 S. Ct. 453; 112 L.Ed. 2d
435 (1990), the United States Supreme Court noted that
it had “allowed equitable tolling in situations where the
claimant has actively pursued his judicial remedies by
filing a defective pleading during the statutory period
[.]” In support, the Supreme Court cited, in part, Burnett
v. New York Central R. Co., 380 U.S. 424; 85 S. Ct.
1050; 13 L.Ed. 2d 941 (1965), in which the plaintiff filed
a timely complaint, but in the wrong court. Irwin, supra
at 96 n. 3. [Ward, 265 Mich. App. at 519-250.]

The Ward Court applied equitable tolling to save a
plaintiff's medical malpractice case after the plaintiff
inadvertently filed the wrong affidavit of merit with the
complaint and subsequently failed to file the proper
affidavit of merit until after the limitations period expired.
Id. at 516-517, 525. However, this Court's decision in
Ward was reversed by our Supreme Court for the reasons
stated in Judge O'CONNELL'S dissenting opinion in
Ward. 474 Mich. at 917. As such, it is not binding.
Moreover, in Judge O'CONNELL'S dissent in Ward—
which was the basis for the Supreme Court's order
reversing the majority opinion in Ward—he explained
that under present caselaw, a “grossly nonconforming”
affidavit of merit filed under MCL 600.2912d(1) was
insufficient to toll the statute of limitations “any more
than a complaint that is unaccompanied by any affidavit”
could toll the statute of limitations. Ward, 265 Mich.
App. at 527 (O'CONNELL, J., dissenting). He further
concluded that equitable tolling could not save a claim
where the failure to file a conforming affidavit of merit
was a mere negligent failure rather than the product of
understandable confusion about what was required under
the statute. Id. at 528-529. Similarly, in this case, equitable
tolling is not applicable because the failure to file the
affidavit of merit in a timely fashion is the product of
negligent failure—i.e., Wade's lawyer's failure to ensure
that the affidavit of merit was actually filed with the trial
court within the applicable time frame—rather than any
understandable confusion about the law.

Wades also suggests that this Court should revisit Young
v. Sellers, 254 Mich. App. 447; 657 N.W.2d 555 (2002).
The Young Court urged our Supreme Court to revisit or

9

distinguish Scarsella “so that clearly inadvertent errors no
longer have such a harsh result,” but the Court recognized
that it was nevertheless constrained to follow Scarsella. Id.
at 454-453. Therefore, Young stands for the proposition
that if a plaintiff fails to file his or her affidavit of merit
with the limitations period, the statute of limitations will
bar his or her claim even if the complaint was filed within
the limitations period. Given that, like the Young panel,
this Court is bound by Scarsella, we cannot grant relief on
the basis of Young.

*7 Finally, Wade argues that MCL 600.2301 permits
the trial court to “ignore reality at times.” The statute
provides that a trial court may “amend any process,
pleading or proceeding ... in form or substance, for the
furtherance of justice ....” MCL 600.2301. He contends
that the trial court ought to have used that power to amend
the filing date stamped on the front page of the affidavit of
merit. Amending the date of the affidavit of merit is only
necessary in order to prevent Wade's claim from being
dismissed as time-barred by the statute of limitations.
MCL 600.2301, however, may not be used to save a case
from dismissal when the statute of limitations bars it. See
generally Tyra v. Organ Procurement Agency of Mich., 498
Mich. 68, 91-92; 869 N.W.2d 213 (2015).

III. ISSUES RAISE IN REPLY BRIEF

In his reply brief, Wade raises two additional arguments
for why we should reverse the trial court's decision. First,
he argues that because this Court's earlier opinion states
that his affidavit of merit was timely filed, the law-of-
the-case doctrine applies and the trial court is bound by
this Court's conclusion that it was timely filed. Second,
he also asserts that under MCR 2.112(L)(2), defendants'
challenge to the timeliness of the affidavit of merit is
untimely. However, reply briefs may contain only rebuttal
argument, and raising an issue for the first time in a reply
brief is not sufficient to present the issue for appeal. MCR
7.212(G). See also Check Reporting Srv., Inc. v. Mich. Nat'l
Bank—Lansing, 191 Mich. App. 614, 628; 478 N.W.2d 893
(1991). Accordingly, the arguments about the law of the
case and MCR 2.112(L)(2) are not properly presented for
appeal, and we decline Wade's invitation to address them

further. 2

Moreover, even if the arguments had been raised in
Wade's brief on appeal as opposed to his reply brief, it
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Wade v. McCadie, Not Reported in N.W.2d (2017)
2017 WL 5473215

would still be improper to consider them. “Michigan litigant to prevail by avoiding its tactical decisions

generally follows the ‘raise or waive’ rule of appellate that proved unsuccessful. Generally, a party may
review.” Walters v. Nadell, 481 Mich. 377, 587; 751
N.W.2d 431 (2008).

Under our jurisprudence, a litigant must preserve

not remain silent in the trial court, only to prevail
on an issue that was not called to the trial
court's attention. Trial courts are not the research
an issue for appellate review by raising it in the assistants of the litigants; the parties have a duty
to fully present their legal arguments to the court
for its resolution of their dispute. [/d. at 387-388

(citations and quotation marks omitted).]

trial court. Although this Court has inherent power
to review an issue not raised in the trial court to
prevent a miscarriage of justice, generally a failure } ) ) )
. . . . . . Accordingly, as neither issue was raised before the
to timely raise an issue waives review of that issue ) ) )
trial court, the issues were waived and should not now

on appeal.
be addressed on appeal.

The principal rationale for the rule is based in
the nature of the adversarial process and judicial Affirmed. Defendants, as the prevailing party, may tax
efficiency. By limiting appellate review to those costs. MCR 7.219(A).

issues raised and argued in the trial court, and

holding all other issues waived, appellate courts

require litigants to raise and frame their arguments All Citations

at a time when their opponents may respond

to them factually. This practice also avoids the Not Reported in N.W.2d, 2017 WL 5473215

untenable result of permitting an unsuccessful

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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